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Limitation. Act’ (IX ‘of 1908) Sch. r, Aris. 132, 148-—Suit p» prior mortgagee 
without »impleading ipuisnei mortgagee —Sale. and purchase Њу . himself— 
Subsequent . suit by, ‘puisne ,morigagec without impleading the prior : 
mortgagee and purchase by himself—Suit by him to redeem prior 
 mortgagee—Limitation— Décisioh in title зиф if res-judicata ' in a suit 
for redemption—Or. II, rulé 3, Sch. г “of the Code of Civil: Procedure 


(Act. V of 1908), if bar. 
- t fi A 
MEE XE 
If the pusine mortgagee's right of dem ier has to be enforced or 
asserted ш action against t the „prior , mortgagee, .his. mortgage . must be a 
subsisting 'and' enforceable one,’ ‘or in’ other words, the right* to enforce it 
‚апа the remédy’ in law’ in} respect of the mortgage must riot be lost. ` 


bw wu rus оц b "odes ae d Toy 


* An-order.to attract ‘Article 148: 0f the Indian Limitation Act, 1908, the 
,plaintiff must,be'' a person entitled to redeem ' which; means, that he, must 
have, a. subsistng ,, cause, of action and, for, this, purpose. Artide 132 may 
well be rélevant. 
кре, di boe T 
Where. a prior mortgagee, sues on his mortgage .without impleading 

ће puisne mortgagee and in execution of the decree obtained by him 
pugcháses ° the. property himself and subsequently the .puisné mortgagee 
“sues ori his’ mortgage without:' impleading the’ prior ‘mortgagee who had 
*-acquired . the mortgagor's equity. of redemption: in ‘the meantime. ;: 
ERREN “ute ds сыр ic s d epee Т ' 
sor -In a, suit, “brought by, the d mortgagee to redeem the prior 
mortgagee, ; ues 


1 our У ^ otio IRETE "an NE 27 ) 


ten . X И j is 

- front Appellate Decroe No. 15y of 1949 with Cross-objection 

against the judgment and decree’ of Sri К. S. Bhattacharjee, Subordinate . o 
Judge of Zillah Murshidabad, in Title Appeal No. 149 of 1948 dated the : 
2pth of August, 1949, affirming the decree of Sri:Sürendra- Kumar Dutta ° 
Gupta, Munsif, and. Court,’ Jangipur; dated thé 6th of July, ч 948. 
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2 VR Cit OTHE GALEUTTA гаж? JOURNAL. ус, [Уо 96; 
e Civil. --—---- — Held :~-the. puisne.mortgagee was not a person entitled to о gedecem 

à under Article 148 of the Limitation Act and his suit for enforcement of . 

. 1955; his mortgage being barred under ‘Article 132 must fail. Nodo. 

Kuran, Chandra е 
ч "барат РА "Bandopaàdhya у. Sarbessur- Biswas: (1) followed. 
Mohan Lal Sayamali Molla v. Anisuddin Molla (з) relied on. 
ец8шѕ СЕ ч 
Р. N. Тһе decision їп а title suit кыш by the puisne mortgagee for 


Mookerjee, J. ejectment of the prior mortgagee does not operate as res- judicata in the | 
subsequent suit for redemption brought by ‘the fogmer agafnst the latter. 
The provisions of Order П, rule 2 of the Code of Civil Procedure also do 
not operate as a Баг!: >- i27 TAA UNES CUM pan 


EU Appeal Pe ше Defendant. 


Suit by puisne шоп аре d to redeem the pr mortgagee | 
‘and; for recovery..of possession of the suit properties. 
` The material facts will appear from the judgment. 
Rabindra’ Nath Choudhury for-the Appellant. "s 
` | Muktipada Chatterjee, Ranjit Kumar Banerjee and Bimal 
Kumar, Banerjee for the Крон щы 


Тһе judgment of the Court was as follows : 


ve nee = si we i 


March, 28. ‚Р. N..Mooker]ee, a чакыр raises an important | 
and interesting question, on: which | Judicial opinion is not 
uniform. Broadly speaking, in the reported cases, two lines of 
approach- have been indicated and two types of reasonings are ` 
‘to bé found and" "either has the support ‘of eminent ‘Judges. 
Indeed, the point is not free from difficulty and one should be. 
cautions in dealing with it. 


` "Courts have had' frequently to deal-with problems, arising , 
‘between prior and’ puisne mortgagee, when. either has purchased : 
the ‚mortgaged property without, impleading" the other.. «Ihe 
disputes have taken ‘various forms: and; in ‘deciding them, “everr; 
where they have raised identical questions, a single clear-cut 
principle has not always beer: followed: "This has led to 
diversity of views on different processes of reasoning and the 
question, now before me, provides an apt illustration of. 
Н the. same. T МИЎ п Vp E , 
pue Tog a uM Xung of ton at MEN 
^) (1909) 14 C.W.N. 439. 
(2) (1939). LL.R. 157. Cal. ud. ЧЕ. B); 33 CW. 1067. 
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Vor..,96] - —  , , HIGH COURT. _ 

shall turn now directly to the, facts before me and I shall Civil, 
state them, so far as they are relevant for my present purpose. 1955. 

On Ар 39; 1915, the,  predecessor-in-interest of the pro- um 
forma defendants, who was the owner of the suit properties, Sasha i 
mortgaged some of them to the present principal defendant for СЁЗ xs 


Rs. 49/-. On January 36, 1921, the remaining suit properties Singha 
were similarly mortgaged to the same person, the defendant BAN. 
herein, for Rs. 199/-. Later on,, on September 8, 1921, all those Mookerjee, F. 


properties were moftgaged to the plaintiff. 


In 1935, the defendant brought Title Suit No. 168 of 1925 
on his above: mortgage of Rs. 49/-. In that suit, the plaintiff, 
who was the puise mortgagee, was not made a , party. The 
suit ended in a- decree arid, in execution thereof, the defendant 
purchased the mortgaged properties on October 31, 1927. The 
sale was confirmed on November 18, 1927, and. it appears that 
the defendant obtained delivery of possession- sometime prior 
to March 1980, the actual date being February 4, 1938. , 


In the same year 1925, the defendant ‘had also sued upon 
his other mortgage of Rs. 199/- in ‘Title Suit No. 252 of 1935 
апа, іп execution of the decree, passed in the suit, he auction 
purchased the said mortgaged properties on June. 19, 1929, and 
took delivery of possession through. Court on September a9, 
1939. In this suit the present plaintiff who was the pusine 
mortgagee appears to have been made a party, at any rate at the 
execution stage ;, and the sale and , delivery of possession to the 
defendant took, place with, him. (ше. кшен нш) оп Ше 
record. 


e In the meantime, on December 20, 1927, the plaintiff had, 
brofight;his mortgage suit (Title Suit No. 1428 of 1927) on his 
"bond of 1921, but, in that suit, the defendant, who had already, 
auction, purchased . all the. properties of his (defendants) 1915 
mortgage bond of Rs. 49/-- (which are some of the present suit 
properties and which. were also the .subject matter of the 
- plaintiff's mortgage suit (L.S. No..1428 of- 1927) as some of the 
mortgaged properties, included therein), was not impleaded. 
In this suit, the plaintiff got a decree on January 28, 1929, and, , А 
in execution of that десгес,:ће -bécainé the-aüctión- -purchaser of 
the ‘suit properitiés ‘bi ‘July 20, 1929. ‘On “March 17, 1980, the 
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plaintif "took" delivery: "of" “possession” through’ Court! and, , 
apparently, dispossesied the’ ‘deféndant ‘who’ was’ then, i ir 'posses- i 
sion as the auction: purchaser in’ "execution 6f the ‘decrees, 
obtained” in Tile Suit’ Nos." 63° anid Ou TOR. aij, i as above 
mentioned. ' : Е К 


Сэ э? ate meuf. REL (his ds ОЗ ЕЛЫН. DO xz 
5 Е » 


"Thé defendant, however, brought a suit’ against the plaintift 
under Sec: 9 of thé Specific Relief Act and , havinigé recovered’a | ` 
decree therein, he wrested `) possession’ "from "tie plaintiff ‘on-the : 
strength ‹ of that decree sometime in | 1931-32. | 


as Mas s „ә Vua “б OU. 


"In 1941, Ње ‘present plani brought a Title Suit! for 
recovery of- possession Of the" suit properties ' on ‘eviction’ of the 
défendant theréfrori.' "That 'suit; however,’ was dismissed ‘on 
July 7, 1942, and the ' plaintiff's - appel ‘therefrom ' was also 
dismissed -i -oÏ i September. d 1943." БАС: ono 


s ‘ 24 ' . D 
"E 4 ИТО ia 4 CER] ae 


Thefeáfter,' on January: 11, Уе present’ suit wàs'filed | 
by the plaintiff for redemption of the defendent's mortgages of 
1915 апа“ 19217 consequential recovery of possession of the suit 
properties ‘from ‘him (the defendant). "This suit’was resisted by ' 
the defendant: The’ Courts below’ have; howéver, décréed ‘the , 
plaintiff’s suit in’ part, ‘that’ is, with regard ‘to: the: properties, 
covered ӯ the mortgage ‘bond of'Rs. 49/*, Which from ‘some оѓ 
the items' in 'süit' and, ‘in’ this appeal by’ defendant, the point ' 
that requires consideration ' i8 whether’ their’ said ‘decree’is' right 
and | сап'апа' ought to be maintained: As regards’ ‘the remaining 
suit propertiés, ‘namely, ‘those covered’ by the defeüdants^other | 
mortgage bond of Rs. 199/-, the plaintiff's suit has’ ‘been 
dismissed and he has filed a ee against this ' 
disinissal.~ " mía ty ots | 5 TE s4 Haa e. @ i 

` Before’me, two pleas’ ‘have ' been pùt: ‘forward: by" 'the,' | 
defendant -appellant~ in- support ‘of Љів appeal.: Spe ds first“ | 
contendéd'that' ;the* plaintiffs ! present "suit is“ barred! by | 
constrüctive res-juidicata by reason’ of the dismissal : of his. ‘prior | 
Suit for 'possession:! "This: contention has not ‘been’ accepted by | 
either: the -learriéd ‘Munsif ór'the learnéd Subordinate Judge i 
ahd, in my opinion, their decision on- this peint is Tight." "es 


ОЕ ЕРИ ‘ =. 


.. “The second , contention . purports ,. to. ,raise a question, of 


limitation. It is urged. broadly. on the, authority of the decision | 


wee, 


Vor» д6] - 1290 HIGH COURT. - 


of this Court in the case of Nidhiramt Bandopadhya v. Sarbessur 
Biswas- (1), that, :the.present suit for: redemption .having.:been 
brough? byethe-puisne mortgagee long after.the statutory period 
of 12 years, as prescribed in Art. 132 of the Indian Limitation 
Act,:it was: not: maintainable. in-law, . Art.-..148. of the Indian 
Limitation' Act hayag Sp no Арран» cases of. the present 


type... ^ Rose ae £pi Ux lY „ат Boga} 


ry, 


In Thy opinion, “the appellant's” first contention is utterly 
untenable, ‘but the second, if its su tance be looked at and not 
its form, ought. to succeed 'and the decision ‘of thé Courts below 
on ‘this point ought to be, set aside ‘and ‘their ‘decrees reversed on 
that ground, and the plaintiffs. suit ought: (to^ "he dismissed 
in toto.” r 


rows te PM T ЕКШ ше GE ‚ E Й , 

‘The -plaintiff’s. earlier suit. for possession was.an ejectment 
suit in:denial.of:the :defendant’s title,:iacquired on. the strength 
of his (defendant's) mortgages. : His:present suit for. possession 
on: redemption is upon an acknowledgment of the defendant's 
said: title,.subject;to the..plaintiff's. right.'to.get possession on 


: redemption.. The two : suits are,: therefore, -i clearly: based .on 


different and.distinct causes of action and, indeed, the cause of 
action,of.the: present .suit..is -partly.:!and,.. І, may even say, 
primarily, based. on..the dismissal of the. said: earlier, suit. . The 
two: suits, are also: based: on different: and distinct, and, indeed, 
inconsistant,—allegations and the:claims іп (Һе two suits,--and 
the, issues—-are: basically different. 1! No :question, . therefore, of 
vesudicata. whether actual or constructive, or:of any bar under 
Order. IL;Rule 2.of the.Code of.Civil Procedure also, can. arise 
and: the. appellant first. plea must АП. t 4. suua 


“ The law’ on: this: ?point: ‘appears’ : to’ “be seeds ia well- 
Settled and, if* precedent or authority is needed in support ot 
the underlying principle; reference may be made to the decisions 
in-the cases'of- Shridhar Vinayak v. Narayan: Valad Babaji (з); 


Amanat Bibi. v.:Imdad' Husain ! (3) ;; Naro -Balvant у. «Ram: 


Chandra:'Tukdev (4); -Veerana Pillai’ у. Muthukumara Asary 


(Б); Mahomed Ibrahim Valad Abdul Rahman: v. Sheikh Hama. 


Valad : колеш. (6); Dola“ т. раша у: rs 


Bax a се np o^ ae ЫАЛ ai 
zn Wm de 489. ^ ^ а) (888) 'LL.R.-13 Bom. 336. 
(2) (1874) 11 Bom. H.C.R. 224. (5), (1903) LL.R, 27 Mad. we. 
(8) (1888) L.R.ei5 І.А. 106. (6) (1911) LL.R. 35 Bom. 507. 
. e. 
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Kanoo Patel (1)-and. Kali. Nath. Saha v. Manindra Nath Das а), 


which ‘support the view. which: I have taken above. Further, 


discussion of this pue of the. case, is, meson, unnacesfry.. 


‘The second question is is not: ун опе оЁ ‘imitation for. ne 
exercise of the right of redemption. It is:more fundamental: in 
character. It concerns the very existence or subsistence of -this 
right of redemption as an enforceable right and depends i on the 
peculior nature and extent ОЁ” puisne xnóttgagee's right to 
redeem ' a prior mortgagée- This right « of the райе riortgagee 
rests on his mortgage and it doés hot and canyiot exist apart 
from or independently of the sáme. Sections 9! айа ‹ 92 of the 
Transfer of Property Act, of which the former i$ thé basic and 
the more relevant section on this point, do not, in my opinion, 
confer,on the puisne mortgagee. any «independent right or 
redemption, apart from, his. character as. puisne mortgagee. It 
is only a statutory recognition :of his right of redemption under. 
the general law and this right remains with him: only so long 
as'he retains his character of a puisne mortgagee: -Orice that 
character 15 lost, his. right to redeem: the prior: mortgage, or -his 
claim to any -right in respect: of ‘the mortgaged. property, 
accruing immediately from his mesne or puisne mortgage and 
directly acquired by him (the puisne mortgagee) by virtue of 
or.because of such puisne mortgagee, and solely dependent upon 
his character as such. mortgágee,. also: lapses and can:no longer 
be claimed or exercised by him.. A necessary.corrollary would 
be that; if the puisne mortgagee's right to.enforce his mortgage 
is'.lost, or. in other «words, -if; the. puisné''mortgagee 
loses his remedy in the matter of enforcement of: his. mortgage, 
he becomes disentitled also to claim or enforce redemption on 
the footing thereof. 2 . 

It is, well recognised, in ihe. law of. mortgage. that the puisnà 
mortgagee's right iof redemption differs in character from ;that 
of the mortgagor ог ‚Ыз representatives. His, right in , this 
respect "is not an ‘absolute’ ог independent right. It is 
dependent upon his character as a puisne mortgagee "and, if 
it, has to be asserted in an action it is only ancillary to his right: 
or claim to work out his remedy against the mortgaged estate." 
This is undoubtedly the law in ыша [Vide 'Fisher's ‘Law of 

U) [921] AIR- Bom. ag. A Ka 
(з) [1940] A:LR. LR. ‘Cale: 550. s CTS CT 


b 


| 
А | 
“Vor: 96]  ' | * “Ошон COURT. 
bos 

59% citing: Teevan’ V. Smith (1); “see also’ Dr. ‘Sir’ Rash ‘Behari 
Ghose's: ‘Lawl of Mortgage in British- India, Уо. I, 4th: Edition, 
` Page 248 ; 5l ` Edition; Pages 258:9, citing’ "Seton; '6th ‘Edition, 
Pages 1937 and 1983]: ` "The same’ also appears to be the Іам in 
tliis country; ‘(Vide thé discussion а page’ 241,'4th Edition, 
and ‘Pages 288-9," 5th ' Edition; of: Ghose ‘оті’ Mortgage, referred 
to above)." ' The 5th Editioń, ‘of Dr. 'Ghose's Law of Mortgage, 
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Which L'havé cited, Was.edited' by В. В: Gliósé; Т; who délivered Mookerjee, J. 


the judgment Of Ше ЕШ Bench іп ‘the case of Sayamali Molla v. 
Anisuddin" olla (в). ` That case, in my ‘opinion, ' sufficiently 
supports the above: proposition and ‘I am not prepared’ to read 
either ihe! Full ‘Bench Judgment or thé ‘order’ of reférence: of 
Rankin, CJ. and Ghose, `]., аз laying down or coüntenancing 
any EE proposition, 

Pages idjó and 1075- -6 + of ` the" Full: Berich Réport in 
Sayamali's case (2) do not, in my opinion; suggest any differerice 
between the English and' tlie Indian'Law on-this point. On the 
other hand, they seem to- indicate’ substantial ‘acceptance of 
the underlying principlé'and the reasonsiof the relevant rule, 
as stated in Fisher and the several English- Cases, cited by the 
learned author, while pointing out the true bearing of this rule 
On ‘cases where the puisne mortgagee has already foreclosed anid 
emphasising | the - distinction, arising from ‘this ‘added ог 
additional’ circumstances. ‘To quote Rankin, Cy, ‘from the 
order of Reference : ` 





1 i ' 4 


“ The s lined: Judge who tried "this case in Second Appeal 
lays stress upon the principle that the right of a mortgagee to 
“redeem is only ancillary tó his right”. to work out, ‘his remedy 
against the !mortgaged’ estate by foreclosure:” "He has not, 
‘however, ' ‘cousfdered - the bearing of this principle on a case 
Where puisne mortgagee has already foreclosed so thàt his debt 
has been discharged and his charge no longer exists 
(СРС. Or XXX г, 8). oc i 13 


1 АНЕ - c 
i 


А référence to‘ thé paige quoted ' by thé learned Judge 
trom ‘Fisher lon Mortgages’ (Para 1448) and to’ the cases cited 
therein will dud that, the reason why à хо a ‘suit by a paine 


"ay (1882) 20 Ch. D. Jii. | гм. F 
€) IA 57 ‘Calc. 704. И 
i 


; 
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Civil. mortgagee,to redeem ‚а, prior mortgage, the mortgagor is a 
1955- Mortgage; 6th Edition, . Para, 1448 ; qth Edition (1931). Page 
ae necessary, party, is that.the form of, decree. in, such; a case is that. 
Kuran . Chand 


Singha the,second mortgagee, redeems. the first and that thereupon, the 
mortgagor, must. redeem, the, second, or stand. foreclosed : “the 

Mohan La mortgagor . on, this footing, is. interested, not only, i in any 4 account 
EEN which , may be. taken .. but otherwise, .. namely, , to, preserve. his l 
Mookerjee;-]. property. Їп a. simple . case in which the second. mortgagee, has = 
already, foreclosed , and cut , off, his mortgagor's, „equity ot 
redemption, , it would, seem, however, ; that he, redeems . the, first 

mortgage as.,owner." , (Vide , Pages, 1069:70, .of the Report). 

And. similar : observations ~ , Were , ‘made „Буу, the, Full Bench 

(Рег.В, B. Ghose, ].). ау Pages 207576: c ii. i тыл 

"I have now only to refer to Fisher on Mortgages (Para 
1448),. cited ру the;learned. Judge. who first, tried the case in 
second. appeal. The earned, Chief Justice, has pointed. out the 
reason, why .in England, Ње, mortgagor is a; песеѕѕагу party, to 
‘a, suit by а puisne, mortgagee to, redeem the. prior: mortgagee. 
The cases cited, in Xisher show. that the reason, of the rule that 
if а .puisne mortgagee , seeks to redeem, ‚һе, ist foreclose all 
subordinate rights, including the ultimate equity : of. redemption, 
is that the ight, to: redeem of those persons, моца, otherwise 
remain open, thus exposing, the prior, mortgagee to another, suit. 
Where, as in . this ‚сазе, the puisne „mortgagee has , already 
obtained a decree on his mortgage, he is entitled to тейге a 
prior mortgagee in a subsequent suit. The law in England is 
thus stated іп. Fisher on Mortgages (Рага. 1693).:. “The second 
or other; , puisne mortgagee „шау, foreclose ;, those, subsequent 
without, joining those , prior , to; themselves, for, the: latter, can 
suffer no ,damage., The , subsequent mortgagees,, it is. true, are 
left without, the. opportunity of redeeming all peior. to them. m 
the same. suit." И 


1 (ts А ОШ at dt i ug 


iet А : бу? d vat 

“Ona ert examination of the above passage. Slam | 

inclined to think that their Lordships, while approving of the : 
relevant English, Principles, were only. seeking to emphasise the * 
special, position, of; а a,puisne mortgagee .who had already ; fore- 
-closed or obtained, а “proper с or sufficiently, effective decree on-his 
mortgage in accordance with law or had not disentitled Bine 

fróm so doing. 


\ 


"Vox." g6] "^^. сн 'COURT-" | 

"SIE according fb their ‘Lordships; the law! oni: this point: was 
different ih’ 'this‘ countiy, nothitig would” have ‘been ‘easier or 
dre natürql for them than ‘to' put’ it ‘catégorically in a simple 
sénietice, ‘rejecting: once for all’ the'contrary indications appear- 
. ig in’ Dr. GhoseW book (4th Edition’ P:à41i; gth Edition 
РР: 258-9) and their Lordships would ‘have’ certainly done 0, 
had ‘they perceived’ апу distinction ‘bétween the English and the 


v. 
Mohan Lal 
Singha 


jc ы "ODE seas T n "91 РОИ 2 un . N. 
Indian aw" on’ thé 'poihit, instead оЁ“ harping * oni the special Mookerjee, J. 


position,” Мтеайу sadverted ib" by ine; which the"daimant for 
redemption, ‘as ‘their Lordships took great pains to point“out, 
occupied in that particular case, and stress on this aspect would 
have: been wholly unneé&éMary ^ coo not 


|o Las No 


bl ub ches. E petu 
“ht the'^abóvé? context? I' prefer 'to-^hold' that Fisher's 
statement as to the peculiar nature of the puisne mortgagee’s 
right of redemption, reiterated in Dr. Ghose’s book, is as 
much 'true ‘ofthis’ couritiy a8 of' Englands trel se s 


Слз КӨК fea берды] dos: уе. ' 


L2 Ti рер е eherefapit pae tie GRAND Je род HOLDER 
Т follows, thereforéj that,'if thé" puisne"mnortgagee'á ‘right 
ПРИД tus Spo, yn? i "s Sq. te mE 
of redemption has’ to be’ ‘eiiforced "or "asserted in action, his 

‚у, у db d УЖЫ om uel VA. сеа DR we he rae а к ! 
niortgage must be à éubsisting and enforceable one} ‘or’ іп other 


AM “ya, m n - RES CR siot Fox: us vom з «кай М 
Words, the right to enforce іє апа the rémedy'in law ‘fn’ réspect 


И bat ei иав зера еу ty ШЕ 3 0363 EE eoe y ul ate 
- of thé ttiortdage " nust ‘пос " bé 1080: The “ reason, indeed, is 


Clear; "Тһе mortgigée (who "is sóüght to Бе redebmed) has à 
right’ to account! ‘once’ and"for all which entails the presence of 
all) persons’ whi’ aré'étitled (o an’ account” аһа, thús; in'a 
puisne ‘mortgagee’s Action for redemption ‘of'a prior’ mortgage: 
anid; indeed” in ^ all "actionis" for" redemption,- or ‘іп the 
iióftgàge sécurity are nécéssàry parties. “This obviously includes 
thé ‘mortgagér and “all ’ sübséqüént" iticumbratices: ^ Obviously 
also ‘thé: plaititift Tnortgagée's 'rernédy ‘against’ these pérsons (the 
` mprigägor and `` the" 'subsequént ‘ indiimbrantérs) ^is! by’ way of 


ЕЗИНЕ оо Tae i La Oped Sy 
--enforcement of his" mortgage,’ "and,^"if ‘that’ remedy ‘be ‘not, 


available, whether by reason of lapse of time or otherwise, Бе 
can not,be, permitted to bring them before the Court ‘апа no 
e relief can be granted to, him as against them or, in their presence 


. and, against a necessary party ог. parties or because. of their 
absence, -the action, must fail, which, ‚їп either case, means , 


. ^ . . 570 » 
failure ‘of the action as a, whole. ,[Vide Fisher's Law of 


Mortgage, 7th Edition (1931) Pages 597, and 698, ‘Parag 1448-8 


i 
© 


j 4. 
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Givil. 1654, 6th Edition], citing. inter alia Fell v. Brown (1); Palk v. 


1955- Clinton (2); M'Donough v. Shewbridge (3); Farmer v. Curtis 
ums carum МИ 1ш у аып (5) апа, Ramsbottom v. Wallis (6) ; and 
“Singha Rhodes v, Buckland, (7) and Jones on Mortgage.. *th Eidition 

Б а Vol. IL, "Art. , 1102; Pages : 719-20, and also citing inter alia 
Moan lal Ramsbotom's, case (6) and Rhodess. case (7). Vide also 

PN Dr. ,Ghose's Law, of Mortgage. in, British India, 4th Edition, 
Mookerjee, J. Mol. L Pages 241 and 608; 5th. Edition, Pages 258 and 644, 

citing Teevan v..Smith (5), Ramsbottom v. Wallis (6» and some 

of the other English cases, and also Vithal v. Karson (8). | 
See also the same book, [Dr. Ghose’s, Lai, of Mortgage, in i 
British India Vol. I), pp. 609-310 (4th Edition) and pp. 60456 ` 
(sth, Edition), citing several, other, English; and Indian 
decijonibs ius аа л ” 


А very helpful discussion. of this aspect of the matter is ‘to 
be found in Prof. Waldock’s very recent treatise on the Law 


Order, XXXIV rule 1, of the Code of Civil Procedure also | 


in his Order of Reference Sayamalt’s case (л ee 
„ойбу tee dis tee Ta a dé Sa a es Hea 
(1): - (1787) 3 Bro. cc. 76 ·' Adeo, (3) (1800) 13" Ve: 148 (58) 
; £.(3)° Q8i3)à Balr&' Веацу 558-7 (4) (829) Sinn 466° Сө. 


-° (g 1883) EER. do CH] D. уаң. — ' (6) (885) 5 LJ. (N.S.) Ch. ga. . 
| "(y [1852] 16 Beavizix. ` | fei Ce ae Ё pd is 
+ (8) [1868] 5 Boin. H.C.R. (О.С ].). 76. 


2 p )3s CW.N. 1067 ЕВ. ` T3 
ROT OF Ca . M А 
(КЕТУ «© | 
(3 T : 
+ 






. NOT TO BE REMOVED 






Vor, 08]! шон COURT, . 11 
"elt is; however, necéssary to add one dd ‘ої caution. ‘The Civil. 
application ‘of thé principle, so long discussed, should not be 1955. 
exténded to cases where the puisne:mortgageé has acquired any xx rac 
ofher: capacity, relevant for redemption of the prior mortgage. Singha 
This may happen*wlien ‘the puisne mortgagee has foreclosed or “A 

: . А : ? Mohan Lal 
obtained'à sufficiently effective decree.on his mortgage or has Singha 


acquired the outstanding equity of redemption, 'either' in whole uu 

ог in part. 1с 1з obvious that, - im- such. cases, the right of Mooker]ee, J. 
redemptidh will exist'apart from ' and independently of the 

puisne mortgage; and, therefore, the fact that that: mortgage 

has become unenforceable in Jaw’ ‘Will -have no effect on it. 
Divergence of Judicial opinion, to ‘which reference has been 
made ‘earliér in this judgment, is largely due to the fact y idi 









the decided cases. -It is undoubtedly true to say a 
redemption ' actions, the ' period of ‘limitation is ' prescriged А ир 
Art. 148 of: the Indidn ‘Limitation ‘Act and. the N TON 
mortgagee's suit for redemption, so far as-time-limit for асв 
is concerned, normally comes within that Article. It may, 
however, be:a matter for enquiry n a particular Case, even 
when the redemption action is brought well within the period р 1965 
of limitation, prescribed' for such actions in Art. 148, whetber 
the right of ‘ redemption 'is itself subsisting: ‘If it is not 
subsisting, no action can be brought upon it and no question 
of the law of limitation for redemption actions will strictly 
arise. The action will-fail not becausé of the law of'limitation 
governing * ‘redemption’ "actions" ‘but ‘because of'want ofa 
subsisting: cause of action. The extinction of the’ right of 
redemption may be’ due ‘to various causes’; to these causes, lapse 
of time or some’ provision ofthe Limitation Act may have 
largely: contributed ; but, even then, the action will fail, not 
Because ` the action" qua rédemption action-is time-barred, but 
because the, basic'right, (Һас іѕ, the right of redemption has 
itself been extinguished and the foundation ‘for’ the action is 
gone. The quéstion ‘is! not one of limitation or'time-limit for 
an' action of- redemption but of a subsisting right of redemption- 
and the disinissal of the action, to put it іп’ the language of 
the Full Bench in Sayamali's case (1), cited above, would be, o 
not because of “a ‘rule of limitation for'an action to redeem ” 
but because "the plaintiff had no inpune fup to redeem * 
(2) - (1929) 88 C.W N. 1067 F.B. 
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The distinction is between the subsistence, or existence of (he 
“right , to: redeem” апа the law limitation, . regulating the 
exercise of „this right, by, action or, laying ' down, the tigne- limit 
for redemption- actions. The failure to observe thif distinction 
is, ,as-I, haye, already. said, mainly responsible for the divergence 
of judicial. opinion and, pessibly also, accounts for. some of the 
sweeping. expressions, used in some .of the decided cases. , . . 
For redemption: accounts, whether at the instance of, the 
puisne, mortgagee or any other person, interested in the equity, 
of redemption, Art. 148 prescribes the period , of, limitation. | 
The action, however, cannot ‚Ье brought by a | person, mot, 


entitled до redeem. That is why.the Full, Bench in Sayamali’s, 


case (1), while considering the, same scope and applicability . of 
Art?,148, and affirming that that was the only Article, applicable 
to suits for redemption, took particular case to speak -of a suit 
for redemption “brought by a person entitled to. redeem,’ 
(Vide p. 1075). . To be entitled to redeem, however, and to sue 
for redemption, (һе, person have,,,a subsisting or, enforceable 
right to redeem. Unless he has such, a right he cannot sue for 
redemption and no question of any period of limitation tor, 
redemption action,——or, for the matter of that, of Art. ,148,— 
would ,arise. That, in my, view, is the, logical effect, of the, Full 
Bench’s affirmance, of Nidhiram’s case (з) and, to my mind, it 
represents also the same legal postions 


wird А И А ' S 
The above discussion „and „statement of, the, law does not, 
really conflict with «Һе idea that the puisne mortgagee’s right 
of, redemption and. his right of» foreclosure or sale are distinct. 
rights. They are, certainly distinct. Their difference, in, nature 
and incidents is- well-known and is well illustrated by. the 
phrase “4 
distinct or independent in that the puisne mortgagee’s right of. 
foreclosure or sale, may be enforced, without exercise of. the 
right of, redemption. This. latter right; however, cannot Бе. 
enforced : without the former, and, if (he puisne, ,mortgagee/s. 
remedy for enforcing the, right of foreclosure is lost, his right | 
of redemption also ceases to. be enforceable. Or. 34, R. 1, of, 
the Code, of Civil Procedure and its ee ‘sufficiently 
recognise this distinction. -—— теа? -- . 
* (0) 1(1929) ,33. C.W.N. 13067 Е.В... E Me Sys 
(а) (1909) 14.C.W.N. 439. ` ' 


redeem ир, апа foreclose, down" ‘and they are also; ' 


2. 


\ | 


А | 
VOL. -96] , HIGH COURT... 
а F . 

Glearly also my statement of. the, law, оп the роіѕпе Civil. 
шогірарее;ѕ right of redemption . dogs, not militate. against the 1955. 

time-barred hiel n 

use of a, tigne- barre mortgage as a shie d ог weapon of defence, MERC 
as recognised , in some of the decided cases,on the strength of `t Singha 


the, well-know doctrine that limitation bars the remedy but not v. 
the right. If the pusine mortgage. is time-barred that is enough 
to make the. , puisne mortgagee's right of redemption. .also == 


P. N. 
unenforceable. in an action .at law- and.that clearly, suffices for Mookérjee, J 


my, present pu е. ы 
Vies 2 i А amat d i - е 
„Тат, а аа here. with, any passive., right of 
redemption,, thi t is, the. right, apart, from, its enforceability in 
action... The Ara element alone, of the puisne, mortgagee's 
right of redemption, that is,: its enforcement and enforceability 
in action, is my. present. concern and for that it is essential that 
the mortgage itself which ‘is, the front,or foundation, of the right 
must* be enforceable in action. This is inherent throughout | 
my discussion and I can, see no conceivable basis for any other 
conclusion. · ] 
sib. ‘ 
SHOW far and ‘for what purpose: the: ;puisne mortgagee’ s,right 
to redeem, a prior mortgage may, remain, available.—apart from 
its enforceability | in | action, —after „his own mortgage had 
become, time- "barred, and unenforceable is a matter, which does 
not arise, for consideration, in this case, and I would, not. here 
undertaken any}examination of that question beyond what I may. 
have stated i ina general, form in the course of this judgment, 


$4 т. r 
600,78, isl 





hr. uer p v atten ug ks tubus PERE аз "as 


3 turh now to ‘the ‹ cases. cited: 
| 

^ The appellant теней; оп .the decisions in ‘the, cases of 
Nidpiram. Ban obadhya. v.. Sarbessur Biswas (1); Lakshmanan 
Ghetiiar v, Sella Mithu, Naicker.. (2);, R. .Appayya v., 


fhe ong 37d ' v tet 


"m 


4. Venkaiarammayya (3) and Nilmadhab Mahapatra v.Joy 
Gopal Mahanti,(4: The .appellant's. learned , Advocate, also 
«plained the Full Bench case of Sayamali ‘Molla v. Anusuddin 
Molla (5), : mud laid particular Stress оп ' "the "ERES Bench's 





i dl TR 0] 
(1) [1909] 14 ©: -W. N 489. +. (з). [1925]. ALR. Mad. "6. 
(3 [1926]. AER. Calc. 560. , (4) . [1925] -A I.R. Mad. 150 
(5) (1929) LLR. 57 Calc. 704; 38 C.W.N.- - 1067. (Е.В) 
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affirmance or approval of the decision in Nidhiram's case* (1). 
' The’ respondent (plaintiff), on. the other hand; -cited a 


number’ of cases’ from’ the different ` High . Coyrt$ and the | 
léarned. Advocate ' Mt. Muktipáda Chatterjee, places particülar 


reliance’ or the décisions ^in the case’ of Priya Lal v. Bohra 
Champa Ram (2); Narotam Das v. Sanwal Das (3) ;-Mussammat 
Ramjhari :Koer v. ‘Lal Kashi Nath Sahai (4); Ram: Adhar v. 


Ѕапка? Baksha Singh (Б); Mt. Ramkunwar Bai v. Мі. Chitia |, 


Mai (6); Budha v. Mul Raj (т) and Basante v. тайа Singh (8). 


He also cited the case of Nagu Tukaram Ghatule v. Gopal ` 
Ganesh Gadgil (9), which putported to approve the'Patna Case ; 
of -Mussammat Ramjhari ‘Koer’s casé (4); as ай authority іп his | 
fávour' and, towards the close'of hi$-argumient, he drew my ' 


attention to thé decision of the Judicial- Committee in thé case 


of Syéd Mahomed Ibrahim 'H. Khan v. Ambica Prosan Singh’ 


(з), as supporting ab clients contention. 

I have ‘exainined the authorities cited before me. `1 bave- 
looked up further the latest Madras case A. M. A. Firm v. 
Marudachalam Chettiar (11) and the Lahore case Sundar Das v. 
Beli Кат (13), as also'the' Patna case Abdul Gafoor v. Sagun 
Choudhury (1 3) “of which réference was-giveii to me after I had 
reserved judgment: "As pointed out by' me at the very outset, 


there ів: “certainly a conflict of: judicial opinion, although’ most ~ 


of the'casés may be explained or distinguished: І have also 
indicated above the ‘reason of this ‘conflict, namely, the failure 


to obsérve the distinctión between the subsistence of the right | 
to redeem and the time-limit for its exercise or the period of | 


limitation for an action for redemption. ' 


In the light of iñiy” discussion, there can, belittle ‘doybt . 


as to’ thé’ correctness of the decision in Nidhiram’s case (1), and 
its underlying principle, although the language, used by thé” 


~ (а) (1909) 14 СММ. 439- -ie M (1922) LL:R. 45 All. 5: 
(3) [1934] AER: АП. 946.9. > e 
(4 [1936] EL.R.'Pat.-513 ; A.E..R. Pat. sg. р 
(5) [1935] A.LR Oudh, 139. (6) [1957] А.К. Nag. 205. 
(7) [1918] 48 L.C. 916. (8) [192] A LR Lah. бод 
(9) "[19535]: А.К. Bom. 405. (10) [1911] LR. 39 LÁ. 68. ` 
e (11) [1948] A.E.R.. Маа“ '412. (12) [1933] A.I-R.‘ Lah. роз. - 
(13) [1953] A.LR. Pat 821. 7 « Wah сүл "LM 
e. e 


A 


VOL. 96] . , HIGH, COURT. | |, 
learned Judges | at. some places in the judgment may not be 
quite happy or accurate. In. that сазе, the, first mortgagee 
having fajled to implead. the second mortgagee in the suit on 
his» (first mortgagee’ s) mortgage, his decree could not affect the 
second mortgagee, but, as his sale was held prior to the 
institution of the second mortgagee’s ‘suit and as the mortgagor 
was a party to the first mortgagee's suit, decree and sale, there 
~ can, be little doubt that, by that sale, the first mortgagee 
acquired, inter alia, the mortgagor's equity ‘of redemption. In 
the second, mortgagee's suit, however, which was subsequently 
brought upon his mortgage, the first mortgagee who had, in 
the meantime, 'acguired the mortgagor's: right | of "fedemption 
was not made a party and, accordingly, the equity of 
redemption was wholly unrepresented and this mortgage | suit 
was imperfectly constituted and it could not affect | the equity 


Civil 
12955. 
—MÀ 


Kwan Chandra 
Singha 


v. 
Mohan Lal 
Singha 
P. N. 
Mookeijce, J. 


of redemption or the first mortgagee ог his assignee as the | 
holder of the same. Тһе result was that, in the sale, which was: 


held in execution ‘of his decree, the second mortgagee acquired 
only his interest as such puisne mortgagee and he or his 
assignee could ask for redemption of the first mortgage only 
in the capacity of the puisne mortgagee, , and, as the said 
mortgage was admittedly time-barred on the date. of. the relevant 
suit for redemption, the plaintiff was entitled ` to no relief on 
principles “which I have discussed earlier in this judgment. 


In the Full Bench case of Simak Molla v. Anisuddin 
Molla (1), the facts were materially ‘different in that the 
gale in execution of the ‘first mortgagee’s decree had not 
taken place when ‘the second ' mortgagee ‘sued upon ` his 
mortgage and, accordingly, the latter's suit ‘was ‘properly 
constituted, as the mortgagor, in whom admittedly, the equity 
of Jedemption was, vested at the date of the suit, was duly 
“mpleaded therein. The first mortgagee's subsequent sale was, 
therefore, subject to this decree and, when, in execution, the 
second mortgagee made his purchase, he acquired the 
wiortgagor's equity of redemption, notwithstanding the sale, 
held, in the meantime, in. execution. of the first mortgagee's 
decree which was imperfect and ineffective against the second 


7 21 


1) (1929) 3s C-W.N. 1987 Е.В. i к : 


ГА 
зб 
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mortgagee, ‘he, ‘though a  песезѕагу- party, 'Bot ^ having been : 
joined or impleaded thérein. The second ' ‘mortgagee, when 
he brought his suit for, fedemptiois “had,” therefore, m him the 
entire equity of redemption, ` nay, the ' entite mortgáged 
property or title to the whole of the phiysical property which 
formed i the subject-matter ‘of the’ ‘mortgage, subject only to the ' 
first mortgage, —and, thus his’ suit "for Tedemption’ Was 
primarily,—and, ‘strictly speaking, only (Vide P. 1074, Col. 3) 
of the Report), —in ‘his’ capacity’ as. the’ owner of e property 
and, "to ‘such an action, the | sixty years’ tule, laid’ down in 
Art. 148,  Obviotsly ap lied. _ This is pointed out in very "dear . 
terms by the Full Bench” at Page 1074 (Cole з) of the CWN. 
report, alréady noted, and’ it is on this distinctiori that they 
applied Art. 148 to the facis! of the case while expressly 
affitming the décision. in Nidhiram’s case GQ). 


| Relerencé” ощ ht to Be made here to' two other passages’ ‘in | 
Sayainali’s case (3), in “the Order of’ ‘Reference of Rankin C.J., 
and Ghose Je the’ ‘general obsérvàtion— 

D "The question is ‘What’ is thie period’ during. which, ander 
the Taw, a mortgagee’ can sue ‘to "enforce his right of redemption. 


In my opinion that E statéd primá facie by Art. 148” о . 


Je followed кшешичу by the significant passage— 


е: No doubt ifa mortgagee does not „within 12 _years., of ` 
the due date sue to,,enforce his mortgage. he ceases ‘to, be: a | 
mortgagee and in that, event (ће foundation of his ‘right, to 
redeem, will, be BONE 6s ay tO 


` 


| And to' this ' the Full’: ‘ Bench’- accorded, its approval,at : 

р. 1075 ^wheré' By'B. ‘Ghose J., delivering the judgment of ehe : 
Court; referred ’to' the’ law: laid down by “the leafned Judges am ] 
Nilhiram's 4 "case Ga уа ‘the- following térms : tba 


12a: Ni "i к das y ett a Thin E 

unsafe qe think! dini they meant was, às ‘the right to enforce the ' 
puisne mortgage was barred: фу limitation the. transfereé from 
the:mortgagee:had по. right. in’ the property to enable him to 
redeem the prior mortgage." 


2 (1) (1909) 14 C.W.N. 439. MS xe qp 


(2) (1929) 33 C.W.N. 1067 Е.В. . 


4 . 
Уг. 96] . HIGH GOURT. 


And then went on to add : | 
“The same observation was made by the learned Chief 
Justice in fiis Order of Reference, with which I fully agree.” 


I do not think that the reference to “the transferee from 
the mortgagee” has any special significance as will be evident 
from the indiscriminate use of the terms “the second 
mortgagee " and his “transferee” in the Full Bench judgment 
in describing the plaintiff of the redemption: action and the 
reference to the said plaintiff as “the second mortgagee ” in 
the Order of Rerefence, and in law also the position of the 
second mortgagee and his transferee in this matter would not be 
different. Nor do I think that the superseded observations of 
the learned Chief Justice (Vide pp. 1076-7 per Rankin C.J.) 
have reference to anything else than his view that Nidhiram’s 
case (1) was probable wrongly decided which view was over- 
ruled by the Full Bench. І 


1 The facts of the two Madras cases, cited above, Nilmadhab's 
case (3), do not appear quite clearly from the respective 
Reports and the correctness or otherwise of those decisions 
caunot, therefore, be safely pronounced,—and the same remarks 
also apply to the Calcutta Case, already cited, namely, 
R. Appayy's case (3), although it seems to me that, at least in the 
hrst of the above two Madras cases, reported in Nilmadhab's case 
(2), the prior mortgagee's purchase in execution of his decree was 
anterior to the second mortgagee's suit (Vide bottom of page 
77 column з) and, if that was so, the decision was undoubtedly 
correct, І 


* Of the cases cited by the plaintiff respondent, none of 
decfsion except Mussammat Ramjhari’s case (4); appears to 
present any real difficulty. Barring the said Patna case, the 
actual decision in all the other cases appears to be correct and 
they do not, strictly. speaking, conflict with the principles 
Which I have stated above, although their statemént of the 


(0) (1909) 14 C.W.N. 439. 

(з) [1925] А.Т.К. Маа. 75, (150). 

(3) [1926] A.I.R. Cal. 560. | Г 

(4) (1926) LL.R. 5 Pat. pig. К: x 
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law and, particularly, their treatment’ of Nidhirain's case (1) 
and the comments, made on it in some of them, are certainly 
open to legitimate excéptións. m as 
Thus, in the case, reported in Priya Lal'secase (з), at the date 
of the second mortgagee’s suit, the entire equity of redemption 
was in thé mortgagor and; Бе having been impleaded, the 
mortgage suit was properly constituted and, by his auction- 
purchase, the mortgagee decree-holder ' acquired' ahe entire 
mortgaged property including: the mortgagor's equity of 
redemption, as in the Calcutta Full Bench case. Art: 1i487was, ' 
therefore, rightly applied. i s ii ies ' 


© "phe actual dėcisiori“in the Oudh ‘case Ram 4dhar's case 
(3) dismissing the plaintiff puisne mortgagee’s claim for 
redemption, was’ also’ clearly right Гапа “it really supports 
Nidhiram’s case (1); although this’ latter ca$éé was, not quite 
logically, adversely commented upon by the learned Judges. ' 

I, may point out here that, in the Oudh case cited Ram 
Adhar'$ case (3), Fisher's statement of the English Law-on the 
point which undoubtedly ‘supports Nidhiram’s ' case (1) was 
accepted as thé law in this country too and the entire discussion 
at pp. 14i (Col. 2) апа 142 (Col. 1) of ihe Report unmistably 
supports the’ said decision Nidhiram’s case (1) and the point of 
view which I have’ affifmed above. In this connection ' 
particular attention may be drawn to the following passage at 
рр. 141-2 which runs ‘as follows : 


“We must thetéfore hold that the: plaintiffs’ right to ' 
enforce their mortgage having long since become barred by 
time they had no subsisting interest in or charge upon the , 
mortgaged property withirr the meaning. o® Sec. 91 of the 


T.P. Act at the time of the institution of the present suit (ог, 
redemption). "Thé" suit -has therefore ‘been’ rightly dismissed.” 
Seat PORC p | Журо 


In the case, ‘reported in Ram Kumar 'Bails case (4), thg ` 


(1) (1909) 14 C.W.N. 439. 
(2) (1922) LL.R. 45. All. 268. 
(3) [1935] АІ.К. Oudh. 139. 


(4) [1937] A.LR. Nag. 205. 
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tacts"are not, quite fully or clearly stated and the reasons given 
tor not accepting. .Nidhiram's case (1): do not appear to be 
sound orf cogvincing.., The criticism of the learned judge 
(Gruer, J.).that, “there has been a confusiqn `of, thought in 
Nidhiram’s case (1) and.an obsecurity, of expressions" is unjust, 
if not actually, misconceived and somewhat misleading, and, if 
I may say’ so ,with respect, that. criticism , applies , with mach 
greater force-to the,,learned Judge's own judgment. It seems 
to me—and this also I say with the greaest respect—that the 
learned “Judge; missed the true significance, and the full 
implication, of the passage. in, Fisher. оп. Mortgage (p. 595 
appears:to be wtongly quoted in the Report—it would 
probably Ьер. 597), to.which he himself made a reference 
(vide p. 207) and his entire approach, to the. question before 
him was vitiated by this error. ,. The, ultimate decision -of the 
learned Judge applying Art. 148 to the case may, however, he 
supported on the ground that, in the second mortgagee’s 
mortgage.suit, the equity of redemption was. not wholly 
unrepresented as, on the date of its institution, the mortgagor 
Darbarilal who was apparently a party to that suit appears to 
‘have acquired back at least, a portion of the mortgaged property 
"under his intervening purchase from the first mortgagee 
auction purchaser’s legal, representative Nandkishore (vide 
р. 206 of the Report). . In these circumstances the final decree 
in the second’ mortgagee’s mortgage suit ,. was not wholly 
ineffective against the equity of redemption and, to the extent 
that the same was affected, the second mortgagee decree-holder 
might have claimed a sufficient independent right to redeem 
the first mortgage -which would not be affected by the 
subsequent extinction  of.her right.to sue on her’ mortgage 
under Art. 132 of the Limitation Act, but-which would .certainly 
entitle -her to come under Art. .148 for purposes of such 
“Yedemption. It is not clear again from the Judgment as to wlio 
were the parties to .Chitia Bai's (second mortgagee’s) mortgage 
suit-and decree. All that we-get.is that the prior mortgagee 
Ramdoyal,—-or, it may be. also-his nephew Nandkishore who 
later got.the mortgaged property on,partition, was, not а party, 
but it is not clear whether the transferees from Nandkishore, 


namely, the original mortgagor Darbarilal,and the other person - 


(1) (1900) 14 C WeN. 489. 
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Chhotelal, were, at any state, | impleaded · in the suit. *It is 


almost certain that the mortgagor or his legal representative 


was a party to the suit and notwithstanding the statement that . 


the prior mortgageé was not a party I am not quite sure that ‘the 
other ‘transferee Chhotelal was not a party” to the final decree. 
There was ‘thus ' ‘ample scope ‘for applying “Art. 148 to the 


case’ without thé: obséssion of Art. 132 and this Nagpur case | 
МЇ Ram Kunwar. Bail’s case (1) would: then, be clearly . 
distinguishable from ‘Nidhiram’s case (2) which, as I have said , 


above, was correctly decided. on its -own facts. Further 


comments on the Nagpur case are unnecessary and I shall 


proceed at once to the Patna decision Mussammat Ramjhari : 
Koer's case ($) which is definitely opposed to Nidhiram’s case : 


(2)'and' which is plainly: irreconcilable with the principles, 
approvingly quoted by me earlier in this judgment. 


In this Patna case the first mortgagee had the mortgaged 


property sold in execution of his decree against the mortgagor : 


and.himself became the auction-purchaser. Не thus acquired | 
the interest of the mortgagor and, although the second . 
mortgagee’ was nota party to his suit and, therefore, his right ' 


as. such mortgagee could not be affected by the sale, it was at 


least clear that, at the date of the subsequent mortgage suit by ` 
the- second mortgagee, the first mortgagee, as the auction- ' 


purchaser ‘as aforegaid;^ was the holder of the equity of 


redemption ánd; asthe was not- impleaded in the second . 


mortgageée’s suit, the equity: - of: redemption was not at all 


represented and the suit was not properly constituted. The . 
decree in such a suit was, therefore, imperfect and the second : 


mortgagee’s purchase at the' auction ‘sale, ‘held in execution 
thereof, ‘did not clothe him with any rights other than фе 
puisne mortgagee’s and, when that mortgage became unenfofce- 


able on account of the law of limitation, the right of redemption, 


flowing from the sanie and of which that mortgage was the only 


source, also became incapable of enforcement. It is difficult ' 


to. see- how, ' іп these - circumstances, ‘the second mortgage 
could be giyen; a decree for pet рЧЕа but Вар was UE was 
: e 
HG)! И] A.IR. Nag. 205- 


e (2) (1909) 14 C.W.N. 489. . 
(3) (1926) LL.R. 5 Pat. 513. 2 Se: 
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dorfe by the Patna High. Court. With all respect to the 
learned Judges who decided this case, I am unable to agree 
with théfr actual decision, or with their statement of the 
relevant principles of law, or their dissent from Nidhiram's case 
(1). The ‘Patna fase was completely covered by Nidhiram's 
case, (1) which, as held by the Full Bench in Sayamali' s case, (2), 
had been. rightly decided and, having, expressed complete 
agreement with the exposition of law, as made by the Full 
Bench Sayamali’s - case (2), the learned Judges of the Patna 
High Court, in the light of the distinction, made by the learned 
[udges of this Court in the said Full Bench case, ought to 
have applied Nidhiram’s case (1) and dismissed the plaintiff's 
suit. The question, as I have already said, was not really a 
question of limitation for the redemption action, but a 
question of subsistence of the right itself, namely, “the right 
to redeem”, or the existence of a subsisting cause of action and 
this distinction and the distinction between the two cases of 
this Court, reported in Nidhtram’s case (1) and Sayamali’s case 
(2), appear to have been overlooked in the Patna decision. 

In the ‚саве, reported in Narotam Das’s case (3) it is not 
clear whether the puisne mortgagee’s suit to enforce his 
mortgage was filed before the sale in execution of the prior 
mortgagee’s decree had been held, although indications are to 
that effect. If the .puisne mortgagee’s suit was earlier than 
the prior mortgagee’s sale, the case was certainly correctly 
decided, notwithstanding the fact that the relevant principles 
of law were not adverted to, or at any rate, were not correctly 
stated. If, however, the sale was earlier, the decision cannot 
be supported and I am unable to agree with it. 

1 do not think that the Full Bench cases of the 
Allahabad High Court, reported in Nannu Mal v. Ram 
Chandra & Ors. (4), оп which. Niamatullah, J. purported 

~to rely to some extent, really affect this question. 
The proposition, for which reliance was placed on these two 
cases by the learned Judge, may be  unexceptionable but it 
edoes not necessarily lead to .the conclusion which was 
ultimately reached in the Narotam Das's case (3) It rather 
supports the opposite view. If the prior mortgagee, as held 
in the Full, Bench cases, had acquired the rights of the 


(1) (1909) 14 C.W.N. 439. (2) (1939) 33 C.W.N. 1067 FB. 
(3) [1984] АІ.В., All. 946. (4) [1931] ALR. All. 377 (F.B.). 
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mortgagor ‘as a result of the sale, then’ the subsequent suit 
of the second ‘mortgagee without impleading him was 
improperly" constituted and could not, in the event “ка sale 
in execution of the decree; based’ therein, clothe ‘the puisne 
mortgagee, if hé happened 0 ' bé’ the purchaser at such sale, 


"with any right ‘other than ag guch second mortgagee » апа, if 


his ‘said mortgage was unenforceable: айе to ‘the timé-bar,’ he 


could not "сайп the right to redeem the prior mortgage: E 


The Madras case in A. M: A. Firm's case *Q) is‘ easily 
distinguishable, 1 lor" there the second mortgagee’s suit was 
either “апа, 'at "the date of the sáid suit ‘the ‘equity ‘of 


‘redemption, had not passed away’ from the" mortgagor. ‘The 


second móitgágee's suit was, therefore, properly constituted 
and, in execution of the decree, ‘obtained against the-mortgagor, 
the second mortgagee duly acquired ‘his equity of redeniption, 
notwithstanding the sale, held meanwhile at the instance of 
the prior charge-iolder, the Tripura Municipality, which did 
not implead t! -the second mortgagee in its suit. This follows trom the 
principle, laid: down in the Full Bench case in Sayamali's case 
(2), and, in the light of that decision, the Madras case, 
rightly decidéd on its own facts, must’ be’ held not to affect 
Nidhiram’s ‘case (3). The law, ‘however, does not appear’ ‘to 
have been ‘correctly laid down’ by Suryanarayan ‘ Rao, J. ahd 
his sweeping dissent from’ the earlier Madras cases, reported 
in Nilmadhab’ Mahapatra's case (4) ана Nidhiram's case : (8), 
мав plainly unjustified. 

‘In this Madras case 4. М. A. Firm's case (1), the earlier 
decision in Second Appeal Мо. 304 of 1926 of thdt ‘Court 
[which has been reported in the ‘case ‘of. S.N. 
No. 304 ој 1926 (5) was relied on, , but this report 
Shows that, in the puisne ' mortgagee' " swit, the prier 
mortgagee who ‘has also acquired the -mortgagor's equity vf 
redemption was impleaded but was dischargéd or exonerated ^ 
on ‘his setting up a Paraniourit title. In such citcümstances, 
the second mortgagee's mortgage suit might be held to have been 


properly constituted in the light . of the decision in Nilakant* 


Banarjee's case (6) and, accordingly, by his purchase ' in 


р Q) [1948] A.LR. Mad. 413. . (2) (1929) «38 C.W.N. 1067. F.B. 
2 (3) (1909) 14 C.W N. 489. © @) Dow: ÀIR Me (150). 
e (5) (1929): 57 M.L.J. Notes Р. 59. 

(6) `(1885) 2 'I A. im. > : s.l 
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execution of his 'decree, .the second mortgagee, in that case 
obtained- the mortgagor’s equity of redemption as well and thus 
acquired., the double capacity. to redeem the prior, mortgage and 
his, suit for. redemption which was within time under Art. 148 
of the Limitation Act could not be. _defeated by reason of the 
fact. that his mortgage had meanwhile became time-barred 
under Art, 132 of the Act. 


The case in Secrelary of State v. Jamini Das (1) is hardly 
relevant for our present purpose. There, in the second 
mortgagee's suit, the first mortgagee who had already 
sued upon .his mortgage . , without, impleading the second 
mortgagee and * had ‚ himself purchased at the auction 
sale, held in execution of the decree, obtained against the 
mortgagor, claimed to redeem the second mortgagee and this 
claim was allowed.on the ground that, by his auction-purchase, 
he had acquired the mortgagor's equity of redemption and had 
thus the two relevant capacities of the first mortgagee as well 


as the owner of the equity of redemption and was, and such 


entitled to rédeem the second mortgagee in this latter capacity. 
On the date of the second , mortgagee's suit, the equity of 
redemption was clearly in this the mortgagee as auction- 
purchaser in.execution of his decree. and there can be little 
doubt: that, as holder of this equity, the first mortgagee was 
entitled. to redeem the second. This Patna decision was, 
therefore, .correct on its own fact. .І do not ‘see how this 
decision can help the respondent or can be at all relevant 
to the present case when it is remembered that,.in this Patna 
case, the first mortgagee as auction purchaser.in his mortgage 
suit sought to redeem the second mortgagee. If the decision 
be of any help in the present case, its underlying principle 
would rathere aid the appellant as it indicates, to 


. sdme exent, the distinction between cases of single capacity 


of mortgagee and double capacity of mortgagee and owner of 
the equity of redemption in the matter of a claim. to redeem. 


The-three Lahore case Budha v. Mul Raj (2), Basanta v. 
Indar Singh (3) and Sundar Das v. Beli Ram (4) do not really 


(1) [1932] А.Т.К. Pat. 312; (3) (1918) 48 IC 916, 2 
(3) р920] ATR. Lah. 504; (4) ‚ [1933] А.Т.К. Lah. 503, "E 
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touch the , present ‘question, although there аге some 
observations 'in' the last two cases which: support the 
respondent. The first two of the above three cases rgated to 
unsufructuary mortgages ‘and claims of -possesfon as such 
mortgagees. They were concerned really with Art. 135 of the’: 
Indian Limitation’ Act: and: were not strictly speaking 
redemption actions. Further, in the second of them, redemption 
of the prior mortgage had already been made. In the third 
case Sundar ` Dass case (1), there was special centractual 
authority from the mortgagor to redeem the prior mortgagee 
which may be held to amount to some sort of assignment or 
representation of the mortgagor's equity of redemption thus 
bringing in Art. 148, in the matter of redemption. ; 
The Privy Council case Syed ‘Mahomed Ibrahim Hossain 
Khan v. Ambika Prosad Singh © Ors. (2) also present no real 
difficulty. On proper analysis, it shows that the claimant there 
was in the position of a prior mortgagee and also ‘of a subsequent 
mortgagee to the mortgagee whose mortgage "was sought to be: 
affected and/or | redeemed. Priority Was claimed ‘for the: 
zarpeshgi lease and redemption was sought on the’ footing ot 
the subsequent mortgage. Тһе time for enforcement of the 
lease had expired but the same does not appear to have been 
the position with regard to the subsequent mortgage which at 
no stage, appears to have “been challenged on the ground of 
limitation. The Judicial Committee refused the priority 
claim as the lease had ceased to be enforceable by reason of 
Art. 132 of the Indian Limitation Act, but redemption was 
allowed on the basis of the 'subsequent mortgage, the time for- 
enforcing which does not appear to have expired under the 
said Article. І do not think therefore, that the Privy Council 
case is of any uae to e ре plaintiff. 
* 
Only the Bouibay: view now remains to be considered. 
For this pürpose it is sufficient to refer to the two cases reported 
in N. M. Marwari v. N. V. Kariswar (8) and N. T. Ghatule v. 
G. G: Gadgil (4). In the first of these two cases there аге” 
G) [1933] A.LR. Lab. 503. : ME 
(2) (1913) 39 LA. 68; к P 
* (3) [1933] ALR. Bom. 25; 
* (4) [1953] A.I-R. Bom. 405. E 


\ : 
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certain онан which may favour, the respondents, but as 
Beoumont, C.J., who delivered the Judgment of | ‘the court on 
that occasiog , himself remarked . that." the. point” (уша is 


now before me)'was “ геаПу of: purely academic interest " in | 


that case .where the redemption claim was eventually 
dismissed ‚оп other grounds., I do not therefore attach much 
importance to the contrary observations in this, case, 
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notwithstanding: ће fact that in the, subsequent. Bombay case Mookerjee, " 


N. T. Ghatult’s case (1) they are taken as approval ‹ of the view 
which the respondent before me is seeking to support. 
This last mentioned case is a curious blend of contradictions 


and with all respect, to the learned Judges. who decided this . 


Bombay case of Nagu Tukaram Ghatule's case (1): I am bound ,.. 


to say that their observations and expressions of opinion in the 
different parts of the кашк. cannot be reconceled.. 


The actual decision, is open to no ‘objection as Art. 148, 


was rightly applied to Ше puisne mortgagee's claim for |. 


redemption, when in her mortgage suit which was earlier than 
the ‘prior mortgagee's she had got a decree against the mortgagor 
апі herself? auction-purchased’ in . execution thus becoming 
owner also of the mortgagor’s' equity of redemption in which 
capacity she was certainly entitled to redeem the prior mortgage 
within the period prescribed in Art. 148, no matter that a suit 
for enforcement of her own puisne mortgage would have been 
barred under: Art. 132 at the date of the redemption action. 


This case very similar to the Full Bench'case' of this court in: : 


Sayamali's case (2) and it was rightly decided in the same 
manner as the said Full Bench case.. The learned Judges also 
rightly held that Nidhiram’s case (3) was correct on its:own facts 


and was distinguishable from the case before: them. (vide page ' 


407) ‘curiously however, they seem to have approved: also the ' 


Patna case Mussammat Ramyhari’s case (4) which definitely lays 


down a contrary:. proposition and ‘this -again they did with: ' 


parue reference to N. M. Maruari's- case 6) where -as also in 
if 


me оа}; A.LR. Bom. asit t (3) ега) 33 C:W.N. 106; Е.В. 
(8) (1909) 14 C.W.N. 439. | 
(4y (1926) LL:R. 5 Pat. 513 ; А.Т.К. Pat. 337. 

(5) (1933) A.LR. Bom: 25, 
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the Patna case the puisne mortgagee had apart from his position 
as such mortgagee’ iio other- capacity or character for purposes of 
redemption and where therefore’ in view "of the principles 
enunciated'and ‘affirmed by the Jéarned Judges: і ihemselves, at 
Page 4077 "of the report while" explaining with: appróval 


i Nidhiram's case (1) in the light''of the Ful Bench decision in 


Sayamalr's case (3) namely "if'the pusine mortgagees ‘right: to 
enfoice his’ mortgage was barred différent considerations would 


АТЫ 


arise?) “The claim: for” ‘Hedemption could not be saved vir the 


application of AS 148. 


Т Ее aan dissented from the Patna view as expressed 
in Misssammat Rümjhari . Koer's - case’ (3), * and to my mind 
Beaiimont’ C. T obiter dictum in N. M. Marwari’s case (4) does : 
not also’ represent ‘the true view of this branch‘of the'law. The 
obiter to say the least is based’ upon too' broad a view of the old. 
Sec. 75 of the Transfer of property Act and upon a 
misàppréhension of the true nature of a pun то s right 


4 


of redemption., e E ; PAA 
e! ? . ai "m etae 

"To the.extent therefore that. the ‚Мари Tukaram's CASE (5). 
purports to accept the statement of: the law as appearing.in.the 
said. two cases Mussammat Ramjhari’s case (g) and 
N. M. Marwari’s case (4) Y am. unable. to agree with it or affirm 
its correctness. The case, however, as. I. have already said, was 
correctly decided on its own facts. .. No further observation on 
Nagu Tukaram's case (5) is necessary and, with this remark, I 
would. end my ион of the. case law. i 


; The авес ot ‘the matter seems ‘to be as follows : Where 
the pusine mortgagee; who-claims to redeem the prior RU 
has no other relavant :capacity save that of-a pusine mort 
and has not foreclosed ..or obtained. a propet and анау, › 
effective decree on, his mortgage or his disabled. or disentitled. 
himself from. so, doing, his cláim must fail. if a suit on his" 
mortgage wouldibe barred under Art. 1:32 · о.е Indian ; 
Limitation Act at the date of his claim for redemption. If, 
however, he is also, at that date, the holder of the mortgagor's 


(1) (1909) 14 C.W.N. 439. л (2) Gasqyigi C.W.N.. 1067 F.B, 
(3) (1926) LL.R. 5 Pat. 513. (4) [1933] A.L.R. Bom. .25: 
ut (5 [1955] A.LR. Bom. 405. А 
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ultimate equity of redéiüption, dither in whole or in part; or if 
„he has foreclosed or obtained a proper or sufficiently effective 
decree | on his: mortgage ‘or has not disabled or’ disentitled him- 
. self from 50 ‘doing his claim: for redemption would succeéd, if 
made within’ the: tire, prescribed in“ Art. 148, and would ‘not 
‘fail’ on accüuiit of Ларве of ‘time except ‘urider’ that Article." In 
‘the’ one “case “tHe quéstion is of" a ‘subsisting’ tight tó'redeem and 
for. that! purpose “Art. 138 will "bé id vant, 'as ехріаійёа above; 
in the ‘other ‚сазе, е" question: is, "one: "of Limitation for an 
‘action, for’ redéinption, for Which - ‘the’ appropriate’ ‘Article is 
‘Art. 148; “айа: е". enquiry ‘Боша: be directed Keeping’ in view 
‘this gis and these two ‘different poitits of ` view.’ 


халаа fr 4 - ? arid he r3 
s 


Tt is „undoubtedly true ‘that; ‘for тедейїрйоп actions, the 
petiod of limitation is prescribed in Art. 148 of the Limitation 
Act and, strictly” “speaking, it will not be correct to say that 
Art. 132 will govern: the ' time-limit of such actions еуёп if a 
puisne mortgagec happens , tò Ъе the plaintiff. Indeed, this 
latter ‘Article, | as its ‘language shows, does not profess to lay 
down the’ period of limitation for any redemption action’ but 
presetibes ошу tlie period for enforcement of mortgages. It ‘is, 
however, important” to bear in mind, ‘as stressed by the Full 
Bench in Saydmali’s case (1); that in order to attract’ At. 148 
thé ‘plaintiff must be “а person entitled ‘to’ redeem” which means 
that he must have a subsisting right to redeem or a subsisting 
cause of action, and, for this purpose, Article 132 may well be 
télevant ‘when ` a puisne morigagee ` claims" to redeem a prior 
mortage. The period. of limitation for redemption ' action even 
by | puisne morigagée ' ‘is stated prima, facie in Art.’ 148" but, in 
order to see whether he is “a person énttitled to rédeem”’ so as to 
come under’ "that Article, ‘Art: 182 may ‘have to be cotisidered 
in та фагсшаї i Case. dn this Jattèr case, as I Г Бае already stated 
rore Нап once, the" question is nat whether thé’ suit. is barred 
by limitation’-but ‘whether ‘the ‘plaintiff "(pusine т mortgagee) has 
a 'sübsisting right to tedeem’ ora subsisting cause of action. In 
tht ultimate Analysis tliis qüestión пау, in a particular.” ‘case, 
depend ' проп some ‘provisioii’ of the Liinitation Act (êg. Art. 
í 32) but it ‘will not beequite accurate to ‘state the enquiry as one 


каин ditus ^ 


into the question whethet the suit is time barred. This I believe Ы 
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pages cardinal distinction which. explains t the true ps. 


Brat 


ие Hy Lh 


Ad т Joly оя add. that. ‘the phraseology of thesold Sections 
a 35 o£ the Transfer. of POOP Act, доев" riot really ‘affect 
»Midhivam’ s. сазе Q) “At any. time" n Se. 74 cannot certairily 
, Mean: “without, limitation c or, bar | of. limitation” and the phrase 


“паше rights, against, the; “prior mortgagee as his mortgagor” in 


^ 


Sec.;75) does:not really ‹ obliterate the very important. distinction, | 
-in nature ; and, character, between the right € of redehaption ‹ of the 
.puispe mortgagee and dhat'o "ot the mortgagor, which I have tried 
to, set, out. above. “That distinction: is too, fundamental to be. 
affected ‘by, the; Janguage of Section’ 75. whieh, “though expressed 
in very general terms, seems to have been 'intended only to 

.embody an application of ;the well-known rule "redeem up and 
‘foreclose down". and, should not be ‘more widely, read, This is 
‘supported by. the discussion in Dr. Ghose's Mortgage, o which 
referénce has already. been made. In any event, Secs. 91, ‘gg and 
‘94,08 U the present 1 Transfer, of “property Act, which are the nearest 
approach i in the new “Act to “the old. repealed Séctions 74 .& 75, 
do. not present, any such complication, , I may add further that, 
‘in my ‘view, the, old Secs. 74 &.75 of ‘the, ‘Transfer of property 
Астап 80. also the new, Sections 91, 92 & 94— dealt only with 
the mature and’ extent of. the right "without reference to the 


xime. dimit. Tor, enforcing , them and, were not releyant for such 


purposes. Sanc De - LE up m ue ` f Su 0d 


Z 


ari Hoy 


In ihe, light, ot the. foregoing, discussion, this ‘appeal must 


SOL TRE 


Succeed. “At the. date of the, ‘present guit, the plaintiff, puisne 
‘mortgagee’ з Tight tc to ‘enforce his mortgage was clearly t time ‘barred 
under. Art, 182 o[ the; Indian Limitation. Act, and, as, on the 


admitted „facts, his. ‘mortgage, suit. was properly,, constituted, he 
not having Mie _ the. СЯ “mortgagee who had Cee 


cannot set E any “other ` relevant. Capacity “for, D AME 
redéniption, his c claim, to redeem the. defendant’ 33, prior, mortgage 
E fail. In ‘this View. of. the. matter, ` .it is unnecessary. to 
і discuss t thé farther argument, of the appellant's 8 learned Adyocate 
‚ that” in ‘any event, his client as ‘the holder of the ultimate equity 


(1) (1909) 14 C.W.N. 489. AU ES e diem г. 
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' of redeinption by virtue of hisipurchase of the mortgagor's right, 
title and: interest ‘at’ the sale, held on. October;:31; 1927, Was 
entitled to;redeem the plaintiff iw his turn even if the plaintiff's 
“claim to redeem: ‘his (defendant's) : prior. mortgage be Љеа 
‘tenable in law. * . 2 Ч Lud 
Бя °з, RO By eee А xS EY ES "E К 
“iu T'have'held -above that, at: the :date of the plaintiff's 
hórtgage suit (Title ‘suit No. +1428, of 1927) the equity of 
‘redemption ‘had ‘passed . in-. its . entirety -t07 the. defendant by 
-reasOn óf his (defendant's) .prior purcase, at the auction sale, 
‘held in' execution ‘of his-owm mortgage . decree in Title suit 
"Nó. 163: 0f. 1g25: It hag been argued. before. me by the 
plaintiff—respondents -learned:: Advocate that .that conclusion 
would not be justified às; although, at that date, the defendant had 
made his auction purchase and: the sale had been confirmed, 
he had not taken delivery. of possession and, without delivery of 
possession, the sale would not be complete and he. has cited the 
Full Bench case of Kailash Chandia Tarafdar. v. Gopal Chandra 
Poddar (1), of this Court in his support. The argument, 
however, appears to be misconcived and it is not supported 
either by principle or by any authority. or. precedent. On the 
confirmation of: the sale, ће title passes to the purchaser and, 
- for that,‘delivery of possession is not necessary. The purchaser 
really gets delivery of -possession by. virtue of his title, acquired 
by-the purchase, and such title is complete on confirmation of 
the sale. This is cledrly recognised even in the. very passage at 
Page 658 of.the Report cited which is relied. on by the. learned 
Advocate himself and, if the title to the mortgaged property has 
‘passed to: the purchaser, the equity of..redemption has also 
passed, as title to the mortgaged property includes the equity of 
‚ redemption. „Í, therefore, reject the respondent’s argument. 


* "The plaintiff respondent filed a cross objection in regard to 
his claim to redeem the defendant appellant’s 1921 mortgage of 
Rs. 199/- which claim has been dismissed by the two 
courts below. In support of this cross objection it has been 
very strenuously urged that the plaintiff—respondent, as 
second mortgagee, not having received any notice of the first 
mortgagee’s (defendant—appellant's) final decree, bis right of 
redemption was subsisting. 1 am, however, not satisfied on.the 
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evidence before me that - this plea .of non-service of notice has 
been sufficiently-: made out‘ by the plaintiff—respondent. , In 
any event, this plea is;utterly irrelevant’, for purposes of the 
present suit for redemption. Тһе. plaintiff’s omnibus allegatioh 
that he was not made a party to the relevant* mortgage, suit. or 
execution proceedings is contradicted, by the materials before 
"me and; on the present state of the records, I. am inclined to hold 
'that the plaintiff had ample notice. of. the said suit; and | proceed- 
ings and was fully aware of the same at all. material, mes. and 
that the said. mortgage sale extinguished inter alia his entire 
vinterést 'in'the'present:suit properties-so far as they. are covered 
-by the mortgage bond of Rs. 199/-: It.is also significant to note 
that'the plaintiff.did not press his cross-objection on this point 
‘before the lower Appellate Court. ‘which dismissed it on that 
ground: and his allegation to.the contrary in his memoranda of 
cross-objection in this Court is rather belated and half hearted 
too. I am not prepared to accept the said allegation. On all 
these re the cross objection must fail and I decide 
ee S SA : А 
VIT qus ; 2 
In the result, the iei is ‘allowed and the cross isecaon 
is dismissed. :‘The judgments . апа. decrees of the two courts 
below, decreeing. the ‘plaintiff's suit in regard to.the-properties, 
covered Бу: the mortgage ‘bond of Rs. 49 /- are set:aside but their 


dismissal of “the plaintiffs claim in regard (о the. properties оѓ, 


the mortgage bond of Rs. 199/- is upheld; the net result. Hone 
Dar the plaintiff's present suit is бишне in toto. 
kar БАШЫ P 4 DV di * i7 о gba d 

. In'the-circumstances of this c case, 2 direct. the pue to: bear 
dicis own: costs: throughout. е 


Nos Fass v 
y. бас ' 
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5 ; i 
: т allowed and cross objection dismissed. • 
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ORIGINAL CIVIL. 
“` Beforé Mr. Justice P. B. Mukharji. 


*. — SRIMATI NIRMALA SUNDARI DASSI 
e ee у, | iy 
SUDHIK KUMAR MITTER.* 
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Indian Limitation Act, Art. 183—Scope oj—Application: of execution of 
decree «for sale, when .barred—If the interpretation encourages 
prolongation of limitation—Revivor of the decree, what constitutes. 

Indian Limitation Act, "Sec. 5—Sufficient Cause—Execution of decree 

‚ for sale, saved from being’ barred. ' 
А ; 
What is barred after ^ig years únder Art. 183 of the Limitation Act is 
an application, when that application із to enforce ‘this’. High court's 
judgment or decree. When there is no such application, (as in this case) 

Art. 183 of’ Limitation’ Act has no- operation. Unless an application to 

enforce the judgment tis made as when an application is made to substitnte 

representatives of the deceased parties who have died during the pendency 
of the reference as in Apurba’s Case (ту or when such application is called 
for under any other provisions of the rule of this court or under the Civil 

Procedure Code, a final decree for sale is not barred by limitation because 


the actual sale'has not taken place within twelve years from the- making of 


the final'decree or order for sale. 5, 

lt is wrong to think that the above view encourages indefinite pro- 
longation of limitation for the laches of the decree holder because that is 
not possible under the rules of the court which provide for a much earlier 
burial of the sale reference under the final mortgage decree for sale, if the 
decree holder fails to take ' steps even for thirty days as in the serics of 
rules contained in Rules, 8, 53, and 58 of Chapter XXVI of the Original 
Side Rules of this court. : 

To constitute a revivor of the decree, there must be expressly or by 
unplication a determination that the decree is still capable of execution and , 
the decree holder is entitled to enforce it. "Therefore an order for execution 
ot the decree, aftes notice to the judgment debtor (0 show cause why 
execution should not issue under Order. XXI Rule z of the Civil Procedure 
Code, ‘will operate’ as revivór ‘because it nécessatily implies such a deter- 
munation.".Similarly if a decree "is' assigned айй the court recognises thc i 
assignment and passes an ọrder allowing the assignee, to execute it, that 
would amount to a revivor and give a fresh starting point.of limilation. , 


* Special report by the Registrar madc "urder Chapter XXVI Rule go ` 
of the Original Side Rules of the Calcutta High Court in connection with - 
Original Side Suit No. "i58 of 1935. > T P 

-` e... 
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Civil. . | An order of the judge granting leave ex parte lo dia up a decree {ог 
— ' the drawing up of which no steps have been taken within the time provided 
: 1955; by Rule 27 of Chapter, XVI ог Rule 5; Chapter. XXVI, can under no: 


Sm. Nirmala circumstances constitute a revivor of thé decree because such an сх parte 
Sundari Dassi - order does -not involve express or implied determination tha& the decree 
is capable of execution: and that’ the’ decree holder is entitled to enforce it. 


v. 
Sudhir Kumgr - Held accordingly that the final decree 1n thus suit dfited the goth April, 
„ Mitter . |. 196 is not barred by limitation by reason of тсуіуог, and acknowledgement 
P. B. and also by reason of the fact that there із no application by the plaintiff 
Mukharji, J. dccrec-holder withiri the/meaning of Art. 183 of the Limitauon Act to 
enforce the judgment. S z wer 2 


~ Assuming that the sale refereiice way a kind of application to, which 
Art. 183 of the Limitation Act was attracted, there was in the present case, © 
sufficient cause within -the meaning of Section 5 of the Limitation Act, 
which would save the.application from ,being bared. Тһе sale reference. 
should.accordingly proceed. V.. " ; E | 
А P 5 Р TE . А : ep ah LÀ H 2c 2) ` 
.. - Special.report by. the Registrar under Chapter XXVI Rule . 
бо of ‘the Original Side ‘Rules of the Calcutta High Court. >: - 


„ү Questions submitted for the opinion of the Court :— 
" n , EU az а ОРТ D 
1. Is the decree dated 20-4-36 barred by limitation ? M 
з. If so, can any reference - proceedings be now initiated 
under the said decree ? 
"The material facts will appear from the, judgment. 


D:-K. Sen for the Plaintiff Decree holder. ` 


‚ . Gouri Mitter for the Defendant-Judgment Debtor. 
2 7 + The judgment of the Court was-as follows— 
March; 18. , B. B. Mukharji, d. :—This matter arises Out of a special 
IS report,by the Registrar made, under Chapter XXVI Rule 50 of .. 
the Original Side Rules of this High Court, seeking the opinion 
of this Court-whether-the Final Mortgage Decree for Sale, under 
which’ he is selling the mortgaged premises, has become barred , 
by the limitation. Тһе; Registrar, in his Special Report dated 
Le - 23rd. Áugust, 1954 states :== > `’ ed б . 
, Е “І make a Special Report to: the Hón'ble Court seek- `' 
i ing the opinion of the Court on the following questions : — 


e. 
. 
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(1), -Is the ‘decree dated- 20-4-36 barred: by limitation ? 


J^. : .(2) If so, can any. Reference proceedings..be пом 
b: “initiated under the said decree ? Soa 
І direct 5һгі *. К. Ghosh, Solicitor, to take out a Notice 
of Motion and seek directions of the Court on the points 
contained ій this Special Report, within. a week: from the 
` re-opening of the Court after the Long Vacation. 


The Reference stands adjourned Siné die with liberty 
to mention.” : LO р 
The attorney for the plaintiff according to: the directions of 
the Registrar's Special Report took out-the , Notice of Motion 
on the 23rd November, 1954 as.required under Rule 50 Chapter 
XXVI of the Original Side- Rules. E ML 
ra ; 


A point of law of'very considerable interest and importance’ 


arises for determination on this Special Report; "The issue for 
determination is whether a Final Mortgage Decree for Sale can 
itself be barred by limitation as provided by Article 183 of the 
Limitation. Act, the decree being one, made by this High Court. 
Questions of revivor and acknowledgment are also involved in 
the facts of this case. | vou 


Some essential facts and dates in the numerous proceedings 
in respect of the premises concerned required to be stated for a 
better appreciation of the points ‘and their ultimate decision. 
On the 19th .May, 1934 the defendant in the suit mortgaged to 
the plaintiff premises No. 86/1, Cornwallis Street, 7/C, Kirti 
Mitter Lane, 13/1, Dasspara and 31, Golaghat subject to 


1 


P. B. 
Mukharj, J. 


previously created charges. The plaintiff filed this present ` 


Mortgage suit in 1935. А Preliminary decree was passed in 


favour of the plaintiff on the 8th March, “1935. On the 23rd 
July, 1935 after taking the accounts the Registrar filed his report. 


certifying that a sum of Rs. 3,914-6-6р. was due by the defendant 
to the. plaintiff on the said mortgage. Theteafter on the goth 
April, 1936 the final decree for sale was passed in favour of tlie 
plaintiff in this mortgage suit. The main point for deter- 
mination in the Special Report is whether this’ final decree for 
sale dated the goth April, 1936 is barred by limitation. “Fhe 
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foun of the final : decree. for "sale ' in + this tase followed the 


'standard form as provided in Form Vi of Appendix D to*the 


First ;Schedule.»of. the: C Procedure Code: by: ШЕ 


a 


inter alia :— Syd aaa E CaS 


‚ "It.is: hereby ordered ПЕЕЛИ thé mortgaged 
‚+ property im the aforesaid’ preliminary decree mentioned or 
.; аа sufficient part', thereof be sold. "with the approbation of 
the said Registrar to the best purchaser or purchasers that 

. can be got d үне same,' 


During the erod “from diis iat decre for salé in this 


suit.on the: goth April, 1936 : until ' 17% February, 1954 


diverse proceedings took -place in cn of the same mortgaged 
premises. in- suits brought by prior mortgagee's with 'the present 
plaintiff as party defendant in ‘those suits and proceedings. As 
none of those proceedings ultimately helped the present plaintiff 
mortgagee. to. realise her.:dues -on ‘her’ ‘mortgage decree, she 
obtained leave of:this Court on the 17th February, 1954 to draw 
up and complete:ànd ‘file the said’ final 'decree dated the goth 
April, 1936.1: Pursuant:to that leave she: filed 'the said final 
decree in..court:on:thé a9th-' April, ' 1954 ‘and thereafter the 
present; Reference :before: the ‘Registrar for sale began: It is'at - 
this Reference that the point of limitation’ was taken by the 
mortgagor judgment-debtor when the egere made the special 
Report on. the point of limitation. 

"td : au 

| “Tt will be necessary at this see now' to foii attention on 
the period of time between. the date of the:final decree for sale 
in this suit on the 30th April, 1936 and the ex parte order of the 
ith Fébruary, 1954 granting leave to draw up and file. the said 
decree. In 1935 a prior .mortgagee by the game of Narain 
Chandra: Dutt filed ‚а suit, being suit No. 1094'0f.1985 against 
the same mortgagor including. the. present -plaintiff as puisne ү 
mortgagee, as defendant i in that,suit. The preliminary mortgage 
decree in Narain's suit No. 1094 ‘of 1935. covering these 
properties | was, passed on, е. goth April, 1986. and the finale 


decree in, аг, ‘suit, was, passed on, ће" 28th April, 1938. , The 


Golaghat property, ; Was sold in that suit and was purchased' by 


prior mortgagee, Narain Chandra. Dutt к; setting on part of his 


pr E Tasty patat ge fags сэ vt 
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dues towards thé purchase price. Then began a second suit on 
thé 17th November, 1941 when Sitanath -Saha Roy and others 


filed a mortgage suit No. 1771 of 1941 against the same 


mortgagor where also the present -plaintiff was added as a 
défendant and which involved the same mortgaged premises. In 
that suit No. 1771 of 1941 a preliminary mortgage decree was 
passed ‘directing inter’ alia that the defendant mortgagor 
Sudhir Kumar Mitter and the present plaintiff Sm. Nirmala 
Sundari Dassi should pay into court’ in’ suit. No. 1771 of 1941 
such sum as might be found due in that suit and in default the 
plaintiffs Sitanath Saha Roy and others in that suit were -given 
liberty to apply to Court for a final decree for sale of the same 
mortgaged propetties... A sale in fact мав Һе ‘in that suit but 
was set aside by an order of the court dated the 21st: March 1947 
because the defendant Sudhir Kumar Mitter paid money intó 
Court as therein directed. The result. was. that from 17th 
November, 1941 to gist March, 1947 although . the .present 
plaintiff participated it that suit in the hope of ‘getting her dues 
the, sale became. infructuous. In the meantime "on the 13th 
July, 1942 another prior mortgagee being Pannalal Pramanick 
instituted a third mortgage suit No. 909 of 1942 against the 
same mortgagor Sudhir Kumar Mitter in respect of the same 
mortgaged properties and in which also the present plaintiff was 
added as a defendant by an order of this court. In that third 
suit No. 909 of 1942 a final decree for sale of the mortgaged 
properties was passed by consent of all parties including the 
defendant the mortgagor Sudhir Kumar Mitter and the Plaintiff 
Nirmala in this suit. ; | 


The terms of this consent decree dated the goth December, 
1949 in that suit. No. gog of 1942 are’ material because of the 
questions of revivor and acknowledgment that have been raised 
on this applicagion. . I, therefore, set out the relevant portions 
оф such consent decree dated the goth December, 1949 in suit 


No. 909 of 1942 Pannalal Pramanick v. Narain’ Chandra Dutt 
and others (1): — i E i ' 


s 


(1) “It is hereby ordered and decree with the consent 
of the parties by their respective advocates, that the account 
of the defendant Sm. Nirmala Sundari Dassi in respect of 
moneys due td her taken by the Registrar of this Court in 


(1) (1952) 95 C.L.J.. 70. . 


P. B. 
Mukharjt, J. 


35 


36 


Mukharji, J. 


e 
THE CALCUTTA LAW JOURNAL. , [Vor. 96. 


‚. sherisuit-No.:158. of 1985 Nirmala. Sundari Dassi v. Sudhir 
а Kumar Mitter Бе treated: as her : account in this suit.” * . 


(2) “Tt is. y further Өш aud бае githethe | like 
consent that default having been made,in payment of the 
amounts.due. to the plaintif and tMe said defendant 
Sm. Nirmala Sundari. Dassi; the said- 'mortgaged properties 
‚ог a sufficient part thereof be sold. but not until the expiry 

Of six months from date hereof with the approbation of the 
_said Registrar to. the best purchaser, or purchasers that can 
; be got for the:same.” 


z€ o7 (g) "And ‘it is. hereby further ordered and decree with 
the. like: consent that the money , realised - by- such 
вае duis ees TE "a.t. Shall be duly applied 
`. (after deduction therefrom ' of the. commission payable 
"^; thereon .and: the Spee of the same) first in payment to 
Sth’ plaintiff... u... st ee Rise ge des ..and. the balance, 
: if anys shall be applied in payment of the amount due to 
. the said defendant Sm. Nirmala Sundari Dassi and that if 
* any balance be left it shall be.held subject to further 
orders об this Court." i i 
"Under this consent decree the mortgaged properties were 
fixed то be sold by’ the Registrar on the 17th May, 1952. But 
the said sale was not held because’ defendant mortgagor Sudhir 
Kumar Mitter,’ prior to the date of sale, satisfied the claim of 
the prior mortgagee Pannalal Pramancik out of Court. Then 
the presént plaintiff applied to the court for having the 
carriage of the proceedings of the sale and wanted the mortgaged 
properties’ to be sold · for default’ of payment to her. The 
application came up before me, but as I was of she opinion that 
the opinion that pusine ‘mortgagee had no right ‘to sell the | 
mortgaged properties I dismissed that application on the зга ` 
September, 1952 [Pannalal Pramanick v. Narain Dutt (1)]. 
Then the plaintiff in this suit appealed from my order, but 
the Court of Appeal üpheld my views and dismissed her appeal* 
on the gtli December, 1953. 


() (1959) 95 С.Г]. 70. 


о, 96.] , . - шоп COURT. — 


* 

,Jhis analysis of; facts , shows (Һас, the present plaintiff Civil 
Sm. Nirnyla Sundari Dassi was certainly not idle all these years. 
It ds Dot. trué to say that after she obtained her ‘final decree in Sal Nia 
her suit, on: the зод, April, 1936. and, until the 17th February, Sundari Разы 
1954 when she, had the final decree ‘drawn up, completed and Ss dhis Xu 
filed, a period c ‘of, 18 years, г ' she took. no , steps to’ realise her Matter 
decreetal dues. In fact litigation ‘dogged . the heels of this , PB 
plaintiff throughout, this long period of time, where she was а Mukhap, J. 
рагу, defendam as a , pusine mortgagee in no less than three 
different „suits _involving the same, mortgaged properties. On 
these facts I would in any event hold that there was "sufficient 
cause" within the. meaning of S. 5 of the Limitation Act and if 
it be held that the sale reference is a kind of vague application, 
whi¢h I have held it is not, I would in that event permit such 
reférence eyen after. the; period. ; of ‚ limitation, contained iù 


Article i88 oL ‘the Limitation Act., , м, А 


эж ow c4 a 





1955. 
-r 


On behalf er the “mortgagor—defendant the contention 
now is that the final, decree for sale being dated the goth, April, 
1936 became barred. by limitation after 12 years on the goth 
April, 1948, and, therefore, the mortgaged ,properties can no 
longer be, sold, under her mortgage decree although she still 
remains wholly unpaid. The first argument is that under 
Article 188 of the Limitation Act, the limitation provided is 12 
years in the. case of a judgment, decree or order of this court in 
the exercise of its ordinary, original. Civil jurisdiction. The 
period of limitation of 12 years is expressed to run from the date 
when.a present right to, enforce that judgment, decree or order , 
accrues to some. person capable of releasing the right. There, 
is a ‚ proviso. to extend such. ‚ limitation inter alia in case of a 
revivor Or ‘acknewledgment when the limitation of 13 years 

_ гроз from, the дие of the revivor or, ыз шла 


D 


{ 


a Мапу} intricate questions arise on, this argument. “The. 
first obvious question is whether the present proceeding, is at 
‘all an “application” ло enforce a judgment or decree ,of this 
court. There is no application by the, decree-holder i in this case. 
Article 183 of the Limitation Act appears in the third division 
of the First Schedule io that Act сапа operates, only against 

(1) (1952) 95 C.ISJ. 70. . 
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"application." In fact, Section 3 of the Limitation -Act provides 
that subject to the provisions contained in Sections 4 ФО 25 ОЁ 
the Limitation Act., every "application" made after the period - 
of limitation prescribed therefor by the First Schedule shall be 
dismissed. In the Limitation Act there is no definition of what 
an "application" is, although Section 2 (1) thereof defines an 
applicant а including any person from ог through whom am 
applicant derives his right to apply. If, therefore, (Не present 
proceeding is not an application at all, then Article 183 of the 
Limitation Act cannot in terms apply. This is a point not 
exactly covered by any reported precedent 4n India directly 
bearing on it. : 


x It came very near a decision in the case of Apurba Krishna 
Sett v. Rash Behari Dutt (1), 2 decision in the Court of Appeal, 
remarked in a suit for the enforcement of a mortgaged security, 
where the usual preliminary decree and the order absolute for 
sale were made under the then Sections 88 and 89 of the 
Transfer of Property Act, 1883. The decision of the Court of 
Appeal was that the application was barred by limitation under 
Article 183 of the limitation Act on the ground that the right 
to enforce the final decree for sale accrued on the date of the 
final order for sale and the application being made after twelve 
years from such date, was time barred. 

Two major facts distinguish that decision from the present 
application before me. One is that there was no question of 


srevivor or acknowledgment under the proviso of Article 183 of 


the Limitation Act and the pursuit by decree-holder as a pusine 
mortgagee ‘for possible relief in other prior mortgagees’ suits 
where the decree-holder was а defendant.' The other is 
that in that case there was in fact a formal application made às . 
it had to be made for substitution of the representatives of the 
deceased and then to proceed with the sale after completing the 
final order. Here the whole question turns on the absence of, 
any application at all by the decree-holder. ` ` 


That case originally was decided by "Rankin, 7. and his 
decision was confirmed by the Court of Appeal by Sir Ashutosh 


•. * 


(1) (тозо) І.К, 47 Cal. 746. 


VoL.-96.] HIGH COURT., [| 


M ^ 
Моокегјее, J. and Fletcher, J. Rankin, J. very nearly raised the 
question phat is.now before me in his original judgment which 
15 also reported . іп the same, report at pp. 747-49. In fact, 
Rankin, J. says at pp. 747-48 : i ' 


"It is argued for the petitioner in reply that the order 
absolute was itself an order in execution of the decree dated 
the goth June, 1904, that the application upon which it 
was made is not yet terminated or exhausted but is still a 
pending proceeding in execution, that the. present appli- 

© cation -is' not. a fresh ог substantive application 
and that there is absolutely no limit of time for the 
continuance of those pending proceedings.” 


Having raised the question, Rankin, J. does not stop to 
consider, as it was not necessary in the case before him, what 
happens when’ there is no application. Rankin, J. came to the 
conclusion that the period of limitation  in'that case started 
running from the date of the final decree for sale and became 
barred at the time when the petitioners in that case moved an 
application to substitute the representatives of the deceased and 
proceed with the sale. In the Court of Appeal Sir Ashutosh 
Mookerjee, J. delivering judgment which Flether, J. agreed, did 
not deal with this question whether there was an application 
within the meaning of Article 183 of the’ Limitation Act as’ 
indeed,.there was no occasion for it on the facts of that case but 
observed at p. 15! of the report: — 


“Consequently, the question is, has the application 
been made within 12 years from the date when the present 
right. to. enforce, judgment, decree or order accrued to 
some péison capable of realising the right. Such right, in 
our opinion, accrued to the decree-holder when the order 
absolute for sale was made on the запа March, 1907. It 
has been finally suggested on behalf of the appellant that 

` the right could not accrue till the order had been filed. But 
no attempt has been made to support this contention by 
reference to ‘principle or authorities. The reason is 
obvious; if the contention of the appellant were to prevail 
the result would follow that the period of limitation might 
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` be indefinitely extended by reason of the laches of the ' 
'decree-holder, who might not as has happened in ¿the case 
- belore us file the.decree for years. We -may-4dd that no 
attempt has been made in this Coust to reiterate the 
desperate argument, advanced before Mr. Justice Rankin 
and rightly overruled by him, that no rule of limitation 
applies to this matter. In our-opinion, the application has 
ЉЬеёп propan dismissed as Dazed и limitation." • 


“As will appear from notice аг vübiesvitiolis that the 
whole. judgment proceeded on the assumption, : rightly 
made if І тау say so in that case, that'there was virtually an in 
fact an application. ‘There is none in the case before. me. 


. The Privy Council in, Banku Behari Chatterjee v. Narayan 
Das Dutt (1) held that the 12 years within which the mortgage 
decree could be enforced against the mortgagor personally ran. 
from the date of the final decree and not from the time when 
the deficiency was ascertained by the sale of the mortgaged 
premises. But there the Privy Council was, considering an 
entirely different point, In that case, the fourth mortgagee 
never filed a suit qn bis mortgage but contended himself, by 
being. a pusine mortgagee defendant in the, first mortgagee's 
suit where the latter obtained his final decree for sale.) What 
the fourth mortgagee ultimately .did there was to. make an 
application fourteen years after to record satisfaction of part of 
his mortgage debt and for personal decree against the mortgagor 
for the balance. There Lord Phillimore held such an appli- 
cation to be barred under Article 183 of the Limitation Act and 
said at "page 133 of the Report. "It is idle to say that he was 


: waiting fór previous mortgagees to take steps., After decree 


every party to a suit is an actor and can take steps to enforge 
the decree." Here the case before me is very different. In the 
first place there is’ nó application’ by the decree-holder. 
Secondly the mortgagee has herself filed a suit and obtained a 
final decree and: did not ‘wait for other mortgagees. Thirdly * 
she did take steps in other ee suits and i in fact, obtained 
the consent decree dated ` goth Decergber, 1949 in Suit 
No. gog of 1942. ; 


© 1 Ck р: à 
; (1). 1927) LR. 54 LA. 1299. - : < l 


r 


et 


e J 


‘VoL.’ 96.] . е HIGH, COURT. 
e. 
+, ‘The point is more fundamental than appears to have been 
-noticedeby the courts'so far. A: final decree іп а mortgage suit 


- i nowemadt........... . ....cunder order 34, Rule 5, sub-rule (iii). 


Civil. 
1955. 


Sm. Nirmala 


7 Such.a final!deCgee . is passed. "directing that the mortgaged Sundari Dassi 


: property of a. sufficient part, thereof Бе sold." That is also 
^Form.VI :Аррепаіх. D , їо the First. Schedule of the Civil 
. -Procedure Code.: The .Einal mortgage decree for.sale in this 
_-Suit used the: same language. The form, and language of the 
. decree direct sale of the property and considered by itself the 
- decree does. not direct the decree-holder to make.any further appli- 
. cation for-enforging it. , Now this itself is an'order for sale. It 
. is execution as known to'mortgage decrees. So far as execution 
is concerned, no further step by tbe: decree- holder is contem- 
z. plated by the Civil. Procedure Code to put it into effect. The 
- decree for sale is final because it, directs ^ not .only sale but 
appropriation and distribution of sale., proceeds for the satis- 
_-«faction.of the-mortgage dues. . Nothing remains thereafter to be 
' done Бу the decree-holder and the Registrar also files no report 
after sale, as in- the case preliminary mortgage decree. What 
follows thereafter.is ministerial in the sense that. the machinery 
of. the. Court: is, employed -to. conduct such ;sale and for 
distribution: of sale proceeds. The Court, at the very moment 
-of. passing the final decree, could have sold the; property itself 
in.the Court room. but: instead.of doing. that.the Registrar 
„under the Rules of this Court -is empowered to carry out this 
order of sale. No further application by the. decree-holder to 
enforce the judgment within.the meaning of Article 183 of the 
1 Limitation -Act is either stipulated or required under'the Civil 
,:, Procedure Code of as I will Вену show ‘under the Rules of 
‚this: Court, — . : "o d ne 


e 
t 


*. , 'Execution'of a mortgage. decree although . differing in 
гз procedure: from the execution. of an ordinary decree for money 


ets is in substance and essence the same. In an ordinary, decree for 
. money what happens, is that “the .decree-holder. applies. for 


* execution: of his decree on tabular statement seeking to-attach 
.the.property of the judgmentdebtor and. sale through the 
г. Sheriff. What happens in mortgage: decree is that.the. procedure 
‚ for:attachment: is not necessary. having. regard to .the. mortgage 

‚.: itself and, secondly the decree holder instead-of applying бп a 
tabular statement seeking ‘for: ‘attachment ..and sale makes а 
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petition Lor the final decree for sale of the property under OM 
XXXIV Rule 5 of the Civil Procedure Code. In thegcase of an 
ordinary decree for money: if the decree-holdtr has already 

‘applied for execution by attachment and ‘sale through Ше 
Sheriff and if an order for sale has already been made by this 


. Couit and for some reason or other the Sheriff has not carried 


-out-the order within 13 years from its date then could it be said 
- that the decree is barred by limitation although no further: step 
was required. by the decree-holder, he having taken all steps 
that the law obliged him to take for execution his decree because 
the Sheriff had not sold the property within, 12 years from the 
date of the order? Rankin, J. in кари Krishna Sett’s case M ) 
observed on this point :- 

"In view. of the unique: position of an order absolute, 
standing midway between the previous decree on one hand 
'and the ordinary forms of execution that are to follow on 
the other, Ido not think it is in consistent with this ruling 
'to hold that the relation between these acts of tbe Court 
is also stich that any applications-- or proceedings under 
Order XXI of the Code are applications or proceedings to 
-enforce the order absolute, and that they will. be in time in 
this case within 12 years from tbe date of that order." 

It is unfortunate that the learned Judge used the expression 
"application or proceeding" because it is only an application 
that 1s barred by Article 183 of the Limitation Act and -not 
vaguely all proceedings. 

An application. to- enforce :а judgment is cih 


· barred..after 12 years -for the -date when the right 


to "enforce . the judgment accrued. But once that 


‘right to enforce the judgment is exercised not ‘only 


by making an application with that perfod of 12 years 
‘but also by actually obtaining an order for sale, then no furfher 
question of any more application to enfoce the judgment can 
in my- view arise ‘because ‘by the order for sale the fina] mortgage 
decree stands :enforced.- Nor is there “апу. justification to 
consider the application for final decree to be a pending 


“application after an order. for sale has been made upon it which 


©. was the argument put forward. before Rankin, J. Before the 


-right of a person can be taken away under the Limitation Act 


= . 1 has to come within the specific terms of that Limitation: Act. 


(1) (1920) LL.R:^47 Cal. 747-748. ` Pe Ga EE 


Vor. 96.] HIGH COURT. 


e 
I do not think that any Court is justified in applying any 


‚ limitatipn by inference to a species of cases for which the 


Limitation «Асі does not provide. If the Limitation Act has 
not provided for any limitation after the period subsequent to 


га decree or order for sale whether in ordinary execution ог in 


mortgage decree, then to say that Article 183 continues to 


. operate until be gets the fruits of his decree will be a judicial 


creationeof a new limitation by imposing a further obligation 
on the decree- holder, not imposed by the Statute. If after 
the hnal decree for sale there is no limitation within which he 
has to obained the fruits of such sale then it is not for the Court 
to torture Article 183 of the Limitation Act to make it appli- 
cable to such a case but for the Legislature to intervene and 
provide for it. 

Delving into the procedural formalities that follow after 
the final decree for sale in this Court under its Original Side 
Rules it is necessary to examine whether any steps provided by 
the Rules of this Court can be regarded as an application by the 
decree-holder so as to attract. Article 183 of the Limitation Act. 
While examining these Rules it is necessary to bear in mind that 
not all applications are'hit by Article 183 of the Limitation Act 
but only these that are to enforce this Court's judgment or 
decree and no others. Scanning the Rules of this Court, I find 


, hat Chapter XVI dealing with judgments, decrees and orders 


while providing in Rule 27 thereof for thé drawing up of a 
decree or order does speak of “order ex parte on petition", 
"application", “requisition in ‘writing’’ and “default in 
applying” within the particular time specified there. But Rule 


` 37 begins with the words’ "Except as otherwise provided in the 


Rules or unless otherwise ordered." 'The Court, therefore, can 
always otherwise order. The Court or Judge also under Rule 
46 of Chapter XXVIII has always the power to enlarge time 
appointed by the Rules. An application to darw up a decree 
is not an application to enforce the decrée or judgment. Appli- 
cations under Rule 27 of Chapter XVI for drawing up of an 
order need not at all be for execution of that order but may be 


- for various other purposes, such as, exhibition of that order in 


other proceedings or transactions where such order may be 
relevant to or in support or in proof of any title or status or 
‘right that may be in question in entirely different transacfions 


not connected ' with the’ proceedings in which the order was 
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made. This Rule ‘27 is concerned only with drawing up and 


not with the filing of decrees or orders,e and is 
certainly not itself an application for enforcing’ judgment» or 
decree within the meaning of Article 183 ofethe Limitation Act. 
Chapter XXVI containing the Reference Rules includes “sales 
by the Registrar.” Rule 4 of Chapter XXVI requires an’ “office 
copy of the order or the decree directing a-reference to be filed 
in the Accounts Department within the: period specified therein. 
But even there under Rule 5 by an order of the Judge such 
office copy may be filed even after the expiry of the period 
prescribed by Rule 4. Rule 7 even goes to provides that a 
reference may be directed before the office copy is field'under 
Rule 4. It is clear that Rules 4, 5 and 7 of Chapter XXVI do 
not кылг an application to be made. 


The nis possible scope for an application under the 
Scheme of Rules of this Court is in the requirement of a 
Summons for proceeding with the reference as provided in Rule 
17 of Chapter XXVI of the Original Side Rules. Rule 17 of 
Chapter XXVI expressly lays down that the mode of proceeding 
before an officer on a reference shall be by summons in Form 
No. 1 to Ье taken, out by the party having the carriage of the 


" reference appointing a time for the purpose of taking into 


consideration the matter of the decree or order directing the 


reference. Rule 18 requires such summons to be prepared and 


signed by the officer to whom the reference is directed. Rule 19 
provides that such summons shall unless otherwise orderd be 
served upon all parties to the suit or the proceeding. Rule 22 
provides that upon the return of the summons the officer ‘shall 


: “proceed to regulate.as far as may. be the manner. of he execution 


of the decree or order of reference. The form of the summons 
as given. in Form No. 1 under Chapter XXVI Rule AT: at _ pages 
716-17 is as follows: — 


ME and title of the suit, of title of the matter. ° 
Let all parties concerned attend before the (Registarar, 

or other officer conducting the reference) at the Court-house, 
to.take into consideration the matter of.the reference 

e directed (ог to. proceed with the;accounts and enquiries 
. directed to be taken and made) by* the decree-or-order 


Vor. 96] : HIGH COURT. 


made in this suit and dated the ; day of 19 
Rated this | day of ,. 19. 
. "Ts m ^ Registrar or Officer. 


The summons was,taken out by A.B., 
7 _, Attorney for the applicant. 
To ' EC Pu 1 | & | 
(insert Ше name of the Attorney, or person to be 
served)." m fo ; 

Although it is a summons by the Registrar who acts as a 
delegate of the Court and. not in that sense, an application by 
a party, both the yelevant rule and the form show on the face 
of them that this summons has .to be taken .out by the 
"Attorney for the applicant." On this, view of the matter it 
may not unreasonably be contended, although I must say here 
that it has not been contended before me, that an application 
is required by the Rules of this Court even after the final decree 
for sale in a mortgage, suit. The answer to this possible 
contention is clear.and that.is that summons under Rule 17 
does not apply in the case of a final mortgage decree for sale 
but is used only with reference to the preliminary mortgage 
decree for accounts. On the most relevant Chapter on Sales 
by the Registrar, namely, Chapter XXVII of the Original Side 
Rules, no question of proceeding with a reference for sale is at 
all provided for nor is there any question of summons.when the 
Registrar conducts such sale. The . procedure .laid down in 
Chapter XXVI is concerned more with the general rules under 
the head "Reference Rules" while the special procedure for 
sales by, the Registrar under the final decree for.sale come under 
Chapter XXVII dealing expressly with "sales by the Registrar." 
Chapter XXVI of the Reference Rules appears to. be generally 
though not whoMy more appropriate for reference after the 
preliminary decree for accounts. In fact, the summons whose 
form I have set out above issues in. references.. after the 
preliminary mortgage decree and the Rules in.Chapter- XXVII 


do. not provide, for use of such summons after the final decree. 


for sale. After. the final decree all that is required, to be done 
under Chapter XXVII is, first, filing of the, office copy of the 
decree or order for sale and then after the deposit of .title deeds 
with the Registrar, ' the notification, -conditions of sale:and 
abstract of title is prepared by the attorney of the party havirfg 
the carriage of the* proceedings * under "Rule : 11 'oF..Chapter 
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XXVII the notification, Conditions and abstract shall be left to 
the Registrar and an appointment obtained from him to go 
through the same. All that Rule 11 requires is that notice of 


'.such appointment shall be served on all parties entitled to 


attend, but unlike Rule 17 of Chapter XXVI no application or 
summons is required. The rest of the ‘Rules provides for 
actual sale and bidding and finally distribution by the Registrar 
of the sale proceeds according to the directions contaifis in the 
final decree for sale. He does not even make a report to the 
Court as after a reference on the preliminary decree. That 
indicates that nothing remains to be done after the final 
decree for sale except the ministerial act of conducting the 
sale and distributing the sale proceeds according to the 
directions already given in the decree or order for sale. " 

Judged in the light of the Rules contained in Chapter 
XXVII it is clear that no application by the decree-holder is 
required after the final decree for sale and therefore Article 183 
of the Limitation Act is not attracted. The fear expressed by the 
Court of Appeal in Apurba Krishna Sett's case (1) that it would 
give rise to a situation where "the result would follow that the 
period of limitation might be indefinitely extended by reason 
of the laches of the decree-holder" and which’ was described as 
"the desperate argument" and put forward as the “obvious 
reason," 'appears to disregard all the stautary provisions 
contained in many Rules of Chapter XXVI which prevent such 
situation. Rule 8 of Chapter XXVI provides.’ "Where no 
steps are takei-within go days to apply for and file a decree or 
order of reference, or where no office copy thereof is filed in the 
Accounts Department within the time prescribed by rule 4 or 
within such further time as тау have been alloWed, any party ` 
may apply to a Judge by summons that the suit be dismissed for 
want of prosecution or that all further proceedings under the 
reference be stayed.or such order made as to the Judge shall 
seem fit.” ‘This Rule gives the weapon in the hand of the 
judgment-debtor who can always apply to the Judge to have the 
reference stayed.or that suit struck off where no steps are taken 
to file the decree: There is, therefore, no fear ôf limitation being 
d sd extended by reason of the- зе or the decree- 


© бой) IL.R. 47 Calc. 746-748. 
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* 
holder: It lies in the hands of the judgment-debtor in such 
cases of laches to stop the reference. + Indeed. that provision 
appears to indicate that there is no question of limitation for 
then such a provision would not-only be necessary but would. be 


. Void: being-repugnant to the Statute of Limitation because if the ` 


judgment ‘creditor has a right for twelve years under the 
Limitation Act that right cannot be shortened. - This again is 
not the only provision for activating the laggard decree-holder. 
Rule 53 of Chapter XXVI. gives the power- even to the officer 
conducting the reference to strike off any reference where at any 
stage it appears to him and he thinks fit that no steps have been 
taken to prosecute it for go days. Rules 57 and $58 contain 
provision to stop' all possible delay in reference with the strict 
control before the Judge. ·-. ` uc a сы 

I, therefore, hold that what is barred after 13 years under 
Article 183 of the Limitation Act is an application, when that 
application is to enforce this High Court's judgment or decree. 
When there is no such application, Article 183 of the Limitation 
Act has no operation. .....:Unless an application to enforce the 
judgment is made as when an application is made to substitute 
representatives of deceased parties who have died during the 
pendency of the reference as in Apurba’s case (1) or where such 
application is called for under any other provisions of the Rule 
of this Court ог under the Civil Procedüre.Code, a final decree 
for sale is not. barred .by limitation because the actual. sale. had 
not taken place within i» years from the making of the final . 
decree or order.for sale. It is wrong to think that this view 
encourages indefinite prolongation of limitation for the laches ` 
of the decree-holder because that is not possible under the Rules 
of this Court whith provide for a much earlier burial of the sale 
reférence under the final mortgage decree for sale, if the decree-.- 
holder fails to take steps even for 30 days’ as in.the series of 


Rules contained in Rules 8, 53, 57 arid 58 of Chapter XXVI of 


the Original Side- Rules of this Court. 3 


What now requires to be decided is whether the proviso 
of Article 183 of the Limitation Act, even, if the Article applied, 
saves the present case on its particular facts from limitation og’ 

* Е" 
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the ground of revivor or acknowledgment. І shall deal, first, 
with the question of revivor. e 


Revivor is.proverbially a good. legal teases. Its origin lies 
in the mists of the primary aversion. of the Courts, both under 
the common, law ‘апа under the Chancery Division in England 


to put into execution a decree which was more than one year . 


old or rather which was stale by passage of time although. not 
quite barred by Statutes of limitation and whose modern .echo 
is preserved in Order 21 Rule 22 of the Civil Procedüre Code, 
requiring notice to be given. ‘The word ‘reviyor’ is borrowed 
from English Гам апа in the absence of a definition in the 


Limitation Act, Indian Courts are left with nothing better ‘than · 


foraging in the archives of old English authorities and. in the 
antiquities of the now obsolete English Writ of Scire facias, in 
the quest of a guiding principle. 


` 


Wading dough the welter of decisions which I consider. 
unnecessary to- recapitulate the essence of. revivor seems’ simple 
enough. --To-constitute a revivor of the decree there must be 
expressely or by implication a determination that the decree is 
still capable of execution and that the decree holder is entitled 
to enforce it. "Therefore an order for execution of the decree, 
after.notice to the judgment-debtor to show cause why execution 
should not issue under Order XXI Rule 2 of the Civil Procedure 
Code, will operate as revivor, because it necessarily implies 
such a determination Similarly if a decree is assigned and the 
Court recognises. the assignment and passes an- order allowing 


the assignee.to execute it that would amount to a revivor and' 


4, 


give a fresh starting point of limitation. ‘The Privy Council | 


decided in Banku Behari Challerjee v. Narain *Das Dutt,, (2), 


already quoted. on another point in this- judgment, that an ` 


order of. transmission of.a decree for execution even if varied 


by consent upon a petition by the judgment-debtor does not ' 


revive the decree so as to avoid limitation on the ground that 
there is no express or implied determination of the present 
executability.of.the decree by such order for transmission. It has 
even been held. in мишар Chettiar ` v. Chidàmbaran Chetty (2) 


е t6 


*() (1927) L.R 54 LA. 199. 
(2) (1997) ILR. 55 Cal. 578 Pee 


b : 
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that an:adjudication; in the execution !.stage,::0f.. the. question 
wliethér.one: ofi the» ; judgment-debtorss! was: Havpastner ofthe 
defendantsfirmscand às svichuwhether the. -decree:l was : validly 
passed; :douldinot {be regardedias:a: determination ‘by:implication 
that; thé, decreeswas. capable ;l'ofzexecutiont. onithat»the« décree: 
holder :hadsa:righit tocexecutésthé decreé) and: therefore:was' not 
да! теуіуог.»: Having tregarü:toithe trend-of theidecisions ‘on this 
point and ‘thé: principle behind revivor;\I have/ne doubt: in-my 
mind that. an order. ; of-theJudge! granting leave ‘ex? parte to 
draw:up a; decree: for! the drawing; upvof which: no’ steps have 
been" taKen"wwithim the:.time.iprovided by Rule. аў of Chapter 
ХУІ or, Rule: iof ;Chapter.X XVI. can; under no 'cirgümstances 
constitute a revivor of: the decree because such- än ei parte-ordet 
does not involve express or implied determination that the 
decree! ist capable :ofie&ecutiontand ‘that! the-decreé-holder is 
entitled:to enforce it: AsL.have already‘said such: a /leave: тау: 
be: granted: отга, variety of! purposes: of -which ‘execution need 
поб be one .atiall:, › dy>itherefore,sdisallow thé! contention ‘ofthe 
decree;holder- plaintiff in thiscase) that. the’ order: of the! Court 
dated the 17th February, 1954 granting her leave'to" draw: up; 
complete and file the final decree constituted such a revivor. 
wy saevo onisab patios uh shane лр sini а. 

„uu But, then there.is-ánother more: compelling!fact-ih ithe! case 
whichis relevanti in thisiconnection: That is! Һе: ‘oF thé 
consent. decree; dated; the»'gothDecember,"1949 th! Suit No:igoj 
0,1942 Iwhich was brouglit byaParnzlalPramanick "apaitist^the' 
said; defendant mortgagor: ",SudhiroKümar Mitter ‘in ;Tespect^ of- 
‘the, same; mortgaged.-propeities and: svhere ‘the ‘plaintiff: Was-also’ 
a defendant by, an-órder:of^the Court? i: {ni thatconsent' decree’ 
it, yaspexpressly, provided: by: ‘cénsént! first ‘that ‘the plaintiff's 
account;,taken in. tespect of moneys due to" plaintiff Nirmala Љу: 
the Registrar. ОЁ, (Ніз. Coart: ih. her'iown “suit! ibéing "tlie" présént? 
suit-Nọ. 158 of}1935:should.be treated: as her’ account: du that’ 
stit and secondly. it;-Was: expressly! consented»téand! “provided 
for, that if,.such, -money :due ~to! ‘her ‘iwas! not paid: then' the’ 
mortgaged properties were ќо Бе sold ‘andafter pdyment'‘to the 
plaintiff in that, suit the balance: if :any'should ;bé.appliéd! in. 
ther payment«of the amoünt.düe 10" Мігтпа]а::- Now 'thése two" 
adage etm ло gidei Rows uii d bonis be noit ad d pnr 

ads P Hangie jou zi угыз ads (i 22:23b vuüsenco tali sedi Dues 
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facts as. appearing" under. that consent decree: de in. my vjew 
constitute а revivor ~ because they involve „the .determination 
that.Nirmala's decree: was «capable. of «execution:and that 
Nirmala, had: a right to : enforce.it against .the:.defendant and 
obtained. her claim from the surplus:sale proceeds. : I. therefore 
hold that the consent decree, dated .the. зо December, 1949:in 
suit No..9o9 of 1942 .revived ».Nirmala’s ` final decree for sale 
dated the zoth:April, 1936. in her'suit.. No.. 158 -of 1935 and 
to that revivor the present defendant' mortgagor was a.consent- 
ing party.. That being.so, I therefore hold that a further period: 
of. 12 years from the goth December, 1949. is available to:the 
decree-holder under the proviso of Article 183 ‘of the Limitation | 
Act, зо that her decree is not barred: PE limitation. ә 


, ЧОЕ my 5 
The, next, point urged in. defence E the decree holder. is 
that this decree is saved.from limitation also on the ground. of 
acknowledgment, under . the proviso to Article 183 of the 
Limitation Act. The same ‘consent decree’: dated the 30th 
December, 1949. in.suit No.: 909) of. 2947 is: ри pde as phe 
ba eM METUIT EC үл dev qi. а 

"yn Y ^. A RENE dh "pet s 7 a 

As I hive already said, this consent "decree inter alia 
provided аг. “ће. accounts. of, ithe .defendant Smi: Nirmala 
Sundari „Dassi in respect of moneys due to her taken Ъу the 
Registrar of this Court inher, Suit No.:'158 of 1935 (Nirmala: 
Sundari; Dassi. «v.. зн" iKumar Mitter) -be treated -as her 
accounts in this suit.” . This, ‘particular. provision in the consent 
decree means that the present plaintiff's accounts taken in- this: 
suit were treated by. mortgagor’s consent as -hem accounts in that 
suit, No. gog of 1942 in which.the consent.decree was''made!: To 
this particular .ргоуізіоп the mortgagor defendant agreed:' That 
consent decree. therefore acknowledges: Nirmala's'accounts?to be 
correct and, the Accounts:, show · the? aniount: of! money: due'to* 
Nirmala, грп such accounts.- -It'is not challenged before me that’ 
the , mortgagor: defendant -did not agree to that consent decree: 
What, has been contended aby. the learned? Counsel’ appearing" 
for the mortgagor defendant гіз that. the -acknowledgment' in! 
onder to. save, limitation, under Art, 183 ‘of the Limitatiof!Act: 
must be in writing and signed by the ретзой liable or his agent. 
It is said that the consent decree in this case is not signed by the 
mortgagor defendant or his ageng. Qbviously the consent decree 


VoL. 6.] ' HIGH COURT. .: 


is in. writing. It records in .its-operative part: "It is hereby 
ordered and decreed, with the.consent of the parties by their 
respective Advocates.",: "The. Advocates are for this purpose of 
acknowledgment .certainly : agents for their. clients because 
consent by the Advocate is treated as consent. by client unless 
the client qan dispute that he did not give any authority to the 
Advocate. to consent.'. The client, i.e..the mortgagor: defendant ' 
in this case, does not dispute the fact. that his. Advocate had 
authority from him to give the consent and it is not disputed 
that the,,Advocate*endorsed and signed his -brief recording the 
consent decree. Signature of the Advocate on the endorsement 
on the brief is. sufficient: to:comply with the requirements of 
the proviso under Art. 183 that acknowledgment has to be “in 
writing signed by the.person liable to pay... ... .or his agent.” 
Besides, this consent decree was settled, drawn up, completed 
and filed.on notice.to ‘the mortgagor defendant's attornéys 
whose consent also in writing signed by him can be spelt out from 
the procedure of settling decrees. ^ Attorneys also from that 
‘ point of view will be regarded as agents of the client. In fact, 
the consent decree is authenticated by the respective attorneys 
for the parties consenting to the decree and the names of such 
attorneys appear at the foot of such consent decree, a certified 
copy of which has been filed in these proceedings and which I 
direct to be filed in this application as part of its records. For 
these reasons, I am satisfied that the requirements of an 
acknowledgment with respect to writing and signature as 
provided in the proviso to Art. 188 of the Limitation Act have 
been satisfied in this case. 


e I proceed now to record my opinion on the points raised in 
the Special Report of the Registrar. In my judgment, the final 
decree in this suit dated April, 20, 1936 is not barred by 
limitation by reason of revivor and acknowledgment and also 
by reason of the fact that there is no application by the 
plaintiff decree-holder within the meaning of Art. 183 of the 
Limitation Act to enforce the judgment. Even were it possible 
to hold that sale reference was a kind of application to which, 
Article 183 of the Limitation Act was attracted, I would them 
permit it after the period of limitation because on the facts of 
this case I hold there was "sufficient cause" within the meaning 
of Section 5 of the Limitation, Act. I answer the Registrar's 


Civil. 


1 1955. 
Sm. Nirmala 
Sundari Dassi 


v. 
Sudhir Kumar 
Mitter 


. В. 
Mukharp, J. 


Vor..96.]. HIGH COURT, | 
a od ‚ * APPELLATE CIVIL.. 


Before Mr. Justice P. N. Mookerjee. 


| MANMATHA NATH JOARDAR 
et iucdheggquu5rpeu ceres i 


1 


© з SASANKA МОНАМ СОНА.*, 

Defaults in payment of rent under a previous landlord, who has become 
landlord бу assignment—Tenancy under the previous landlord, . 1f the 
same as ténancy ‘under the new landlord—A person who supplies 
electricity with the consent of and under arrangement with the landlord 

- and realises charges for such supply separately, tf a co-sharer landlord. 


The tenant made defaults on four occasions in payment of the rent, 
referred to in Clause (1) of the proviso to Sub-section (1) of Section 12 of 
the West Bengal Premises Rent Control Act of 1950. Оп the first two out 
of those four occasions defaults were made while. the original landlord 


Masuma Khatun was landlord of the tenancy. On the ‘last two'out of' 


those four occasions defaults were made after the present landlord Sasanka 
Mohan Guha has become landlord'of the tenancy by assignment. ` It’ was 
urged on behalf of the appellant that, as at the time of the assignment to the 
present landlord the earlier two defaults were nót out-standing, the present 
landlord ‘was not entitled to take advantage of the earlier . defaults and 
thát defaults, made while the previous landlord was the landlord of the 
tenancy could not be tacked on to the defaults made after the present 
landlord has, become the landlord-of the tenancy. It was also urged that 
the tenancy under the previous landlord was different from-that under the 
present landlord. It was further urged that one Odud, who was supply- 
ing electricity.» to the suit premises and was realising a paxt of the rent 
separately, for, such -supply, was also a. landlord. 


С Held—that the earlier two defaults could be tacked оп to the later 
two defaults'so as give the present landlord the benefit of the proviso to 
Sub-section (8) of Section 14 of the West Bengal Premises Rent Control 


Act of 1950 read with Clause (1) of the proviso to Sub-section (1) ol, 


Section 12 of the Act. : 
, Held also—that the same tenancy continued both under Masuma 
Khatun and Sasanka Mohan Guha. 


Held further—that, ав the supply of electricity was obtained from 
Odud with the consent of and under arrangement with the landlady 
Masuma Khatun, the entire rent must be taken to have been paid to the 

^ Appeal from Appellate Decree No. 510 of 1954 against the decree 
of Sri K. S. Bhattacharjee, Additional Sub-Judge, snd Court of Zillah, 
s4-Parganas at Alipore *in Title. Appeal No. 288 of 1953 dated 7th of 
January, 1954 affirming the decree of Sri S. M. Guha, Additional Munsif 
ist Court Alipore dated the 26th of June, 1953. е са 
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landlady herself, one portion paid to her direct and the other portion paid 
to a third party under аиын with her. 


i . 
+ 


Appeal by the Defendant. E 

The Suit was a Sate for ejectment of a tenant instituted by 
the landlord on the grounds of default and bonafide 
requirement. 


The material facts will appear from the judgment. 


Sovamoy Banerjee and Chandidas Roy Chowdhury for the 
REPS aah -— 

ГЕТА ‘Kumar Roy and Duijendra Narayan Ghose for 
the Карчы, с 


The judgment of the Court was as follows ; — 


P, м. Mookerjee, ‘Wat—This appeal arises out of a suit for 
ejectment. The suit has been decreed by.. both the Courts 
below and, ‘the defendant has preferred this Second Appeal. 
The suit’ prémises ‘ате 2/1/A, Gariahata Road, formerly known 
as. 932, /B.. Bondel, Road. ,The premises originally belonged to 
one Musst. Masuma „Khatun and the present plaintiff Sasanka 
Mohan Guha; who is the respondent before me, acquired .the 
same some time in the year 1951. The defendant appellant was 
a tentant under the original owner. Musst. Masuma Khatun 
and his.tenancy _ was continued under the present plaintiff 
Sasanka Mohan Guha. The grounds, taken. under the Rent, 
Control law for ejectment were default in the payment of rent 
which would bring the defendant within the mischief of the 
proviso to Sec. 14 (3) of the Rent Control Act df 1950 and also 
reasonable requirement for the plaintiff s own use айа 
occupation and for building and re-building. АП these 
grounds: have been accepted by the two Courts below. But, for 
my present purpose, it is unnecessary to go into any of them, 
ош the first one, meme the ground, of default. 


The Courts васи have found that the -plaintif has. 
established that the’ defendant was a defaulter for three sets 
two months each, namely, April and May, July and August and 
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October and,. November, 1950,, under the .previous landlord 
Masuma Kbatun and that he was also a ‘defaulter for Februrary 
and Маге, and September and October, 1951, under the present 
landlord, namely, the plaintiff respondent. There can be no 
dispute on. the facis, appearing from the records, about the 
default for July and August, 1950, the rent for which months 
was paid om зга October, ‚1950, and , also for October and 
November, 1950, the rent fon which months was paid on 5th 
January, 1951. There can also be no dispute : about the default 
"for February and March, 1951, and also .for September and 
October, 1951. Some question has been raised as to the 
relevancy of the other default, namely, for April and May, 1050, 
on the'ground that the month of April would not be within 
the period ,of eighteen months to be calculated in the present 
case under the proviso tọ, Sec. 14 (3). ‘It is however unnecessary 
for me to discuss this aspect ‹ of the matter,—and. I am, therefore, 
leaving this default entirely. out of. consideration, —in view of 
the fact that the other défaults, referred to above, are ‘either 
admitted or proved and they are certainly, relevant provided only 
that, the defaults under the previous landlord could be tacked 
on to the defaults under, under the present. landlord, 80 as to 


entitle the latter to take advantage of all of them under the’ 


statutory, proviso, referred to above. Оп this question of tack- 
ing, Mr. Banerjee has argued that the answer must be in the 
negative | in the facts and circumstances of this Case. It is urged 
that as, at the time of the assignment or transfer to the present 
plaintiff, the ‘earlier defaults of July .and August, 1950 and 
October and November, 1950 were not outstanding and as'those 
were not defaults made at a time when the present plaintiff was 
the landlord, the latter would not be entitled to take advantage 
of the same. Mr. Banerjee, has further submitted that the 
tenancy under the previous landlord was different from that 
upder the present landlord and this is an additional ground 
why the defaults during the two periods could not be tacked 
together. It has also been urged that, besides the plaintif and 
the previous owner Masuma Khatun, there was another land- 
*lord, so far as, the, defendanı was concerned, inasmuch as that 
other person Odud’ was ‘supplying electricity to the suit premises 
and „was realising charges. therefor separately. 


In my opinion, none of the above contentions can 'be 
= . 
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- accepted i in thé prevent Сазе. “It ‘appeaté that the ‘original: owngr-' 


of the ‘premises was Masumia'Khatün ‘and’ the defendant was:a-: 


-tenant under her in respect of: the ‘same: dt appears, §urther;: 


that the original rent was Rs. 25/- per month and an additional 


х charge of Rs. H- per month' was levied - because of supplying 


additional amenity inthe ‘shape of electricity. It is true that 
this ‘Supply’ was Obtained from. a third party, namely Odud, but 
that was with the consent апд; їп thé circumstances of this case, 
must be taken to have béen at thé instance of the tandlady - 
Masuma Khatun. The’ ciimulative effect’ of-all these "was "that 
wheh electricity began to be supplied to the suit premises. the 
rent" was enhanced tó' R$. 32/- of which a part (Rs. 25/-) was 
directly ; realised. by or on the landlady's behalf and anoiher 
part (Ёз: #{-) Oh account 'оЁ 7 electric charges was, under the 
arrangement "with" the landlady, to bé^ paid to the third party 
Odüd.""The' tenaticy, however, was One at a rental of Rs. 32/- 
of which’ these two payments меге component parts and in Jaw , 
those’ Payitients "nustbé"taken to have been"made ‘to the. land- 
lady although a part only, namely Rs. 35/5 was received ‘by her 
direct and the other part was paid under the arrangement with- 
her to the third party Odud: After the acquisition: by the 
préient plaintiff of the suit premises, the same arrangement’ 
continued, Cleaily, therefore, the same tenancy continued 
both under Masuma Khatun and under the present plaintiff and 
the ‘rental was Rs. 32/- per month. Under the proviso to Sub- 
section 3 of Section 14 read with Sec. 12 (1) (i) what are necessary 
to be proved are that the defendant was a tenant of suft 
premises and that he had ‘made defaults on three occasions of 
twò mionihs'tach'as mentioned in the said’ statutory provisions. 
All thése elements are satisfied in the present case and the fact 
that some of the delaults were under the previous landlord or 
that the arrears in question were subsequently paid would not, 
in my opiņion, make any difference so far as the applicability of 
the’ pióvisb. tò Séc.14 (8) oi^ the’ Rent -Control Act^of 1950 is 
concerüéd: The isaihe ‘principle’ under lies the decision of 
tliis Court, reported in Kanto "M. Mullick v. Jyotish Ch. 
Mukherjee (1), and, in my opinion, the Courts below" 
were perfectly right . in tacking together the defaults 
during the two periods, referred to above, for purposes 


of the proviso to Section 14 (3), and in treating on of them 
' (D [949] AIR Cal 571 


Vor. o6.] .. HIGH,COURT, |. .. 
as defaults, relevant defaults under the said proviso. 


I hold, therefore; that sufficient. defaults have been 
proved in the present case to disentitle the tenant from 
the protection’ of the: Rent Control,law and, аз, ‘оп (ће merits, 
the landlord's claim for ME Bas been ү established, he is 
entitled to a decree for ejectment, ::, 3:13 ; ; 


In this view of the matter, without expressing any opinion 
on the other two grounds, namely reasonable requirement for 
the landlord's own use and occupation or for building and re- 
building, І hold, that, the decree for ejectment, given to the 
landlord, by the two Courts below, mnst be affirimed and this 
appeal must fail. 


In view, however, of the position of. the parties. and taking 
into consideration the circumstances, of the. case, L.am inclined 
to grant the . tenant—defendant some time to vacate the suit 
premises. If the-tenant defendant gives an: undertaking to this 
Court within a fortnight from this date ‘td deliver vacant 
possession to the plaintiff. landlord, he will be given time to quit 
the premises till the end of Sravan,.1 362 B.S. .and the ‘plaintiff 
landlord will not be entitled to execute the decree for ejectment 
during this ‘period. If, however, this" undertaking is not 
forthcoming, the defendant—appellant will vacate the suit 
premises by the епі of Chaitra of, the present Bengali year 
1361 B.S. and, only during these two months Falgoon and 
Chaitra 1361 B.S. will the plaintiff-landlord be restrained from 
executing the decree for ejectment. ам 2 


1 


Subject as above, this Appeal fails andi it is dismissed. 


e There will te no order for costs in this Court. 


US ` Appeal dismissed. 
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pu MENIC EAL, COMMISSIONERS OF , HOWRAH 
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FUL CHAND AGARWALLA: i 


о оаа Act; Section 534 (т), Clause’ (b)—Starting point of 

limitation Comniission or existence, of: offence _ when fst brought to the 

. notice of. the Chairman, i 

New point: raised by’ the’ udin party about, limitation after the 

« case passed through. fous courts—-Unfair to’ prosecution to allow the: 
party to rase such a point, : 


Under Section 584 (1), Clause (b of the Calcutta Municipal Act, the 
starting’ point of iuintátion for a ‘proseciition under that Section is the date 
on'.which' the ‘commission дг existence! of the offence 15 first ‘brought to the 
notice of: Ње Chairman., In the present case it is the finding of the court 
that; the, commission or, existence of the offence мав for the first time 
brought, tò, the notice „of the, Chairman on the 24th April, 1952. As such 
the prosecution” ' cannot be `, barred * under Section 534 of the Calcutta 
Municipal Act! as-extended ‘to! Howrah, in as mùch as “the Prosecittion was 
started within three’.months:from that date! ' mm 

рии coo hb . 
Ihe case of, Corporation, of Calcutta, V. Ganesh Chandra Dhar a) баз 
no 5 "application ‘fo this case | 

Tt "would be "unfair'to thé prosecution to allow the accused opposite 
party to:raise à:new point about limitatión "after the case has' passed through 
four.coutts, pj лч, ч КА . 


‘Petition by the Commissioners of Ноа. Municipality 
against an appellate order of acquittal. 

Complaint ‘against ;the. accused opposite party under 
Section 488/386 of the Calcutta Municipal Act as extended to 
Howrah. 


Н ] 
Epoche ho ор ast. , eo * i e 


The revisional case was first heard by the bench consisting 
of J. P. Miller and. A,, К. Sen, JJ. On account of a difference of 


* Criminal Revision Case No. 1183.0f 1958. Matter arising out of a 
difference of opinion between J. P. Mitte? and А К. Sen, J] on the 


ше of limitation. 


e (1) [1936] A LR. Calc. 20. 


Vor. 96.] ‚шон COURT. , 
opinion: between ‘Mitter ‘and Sen, JJ.. оп the question of 
limitation, the case. has now been placed before this bench by 
an order фі the Hon'ble;Chief Justice. 
. The material facts will -appear from the judgment 
Bholanath Roy—for the Petitioner. ·, 
Tinkari Sarkar—for the Opposite party. 


The ‘Judgment of:the Court. was as follows: — 

$. C..Lahiri, J.:—This Rule was aa Бу the : Com- 
missioners of the Howrah Municipality against an appellate 
order of acquittal The facts giving rise to this Rule may be 
briefly stated.as follows: The accused opposite party runs a 
wheat grinding mill in premises No. 421 Grand Trunk Road, 
Howrah.’ He took out a licence for running the mill under the 
provisions of Section 386 of the Calcutta. Municipal Act as 
extended.to Howrah for.the year 1951-52 and that licence was 
to expire on the 31st March, 1953. Sometime in the year 195r 
a-co:tenant of the accused opposite party made a complaint to 
the Municipality alleging that the noise and vibration created 
by the running of the mill constituted a nuisance in the locality. 
On the 6th Decembér, 1951 «thé Chairman of the Howrah 
Municipality informed’ thé said complainant that the Сһагітап 
would hold a local’ inspection. .On'the' 24th "April, 1952 the 
Chairman: with the: Health Officer: and: the Sanitary Inspector 
inspected the premises and came · {о the- conclusion that the 
licence. should not be renewed for the year 1952-53 because the 
complaint made by the. accused person's Co-tenant was true. On 
the goth April, 1952: the accused opposite party was informed 
of the Chariman's order.and asked to close the shop within a 
fortnight. On the 12th June, 1952 the Chairman ordered the 
Sanitary, Inspecter to. inspect the locality again to see whether 
the shop was closed. On the 17th June, 1952 the Sanitary 
Inspector inspected: the locality ánd'found that the accused 
opposite party was:still.running ‘his mill without a licence. 
Accordingly:on the 8th‘ July, 1952 a complaint was filed against 
the accused opposite. party under Section 488/ 386 of the 
Calcutta Municipal Act, as extended to Howrah: : 

The defence of.the accused opposite party was that he had 
taken out: а licence under Section 386: of the Act: for the year 
1951-52, and that he applied for renewal -of the licence and "was 
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willing:to^ “pay the- licence fee · for the . year 1952: 58 but.that 
deferice wás-given:up.and.the accused opposite party contended 
that a licence under Section: 886 once granted’ continugd: to. Be 


5 valid till it was» revoked or suspended: under the: ;provisioris of 


Section 498 of the Calcutta’: pce AGt as оци to 
Howrah. C UU MO NE: 


S.A T ; Láhiri, ! J.: Тһе гіа. Court: overruled. the: defence:and. ‘convicted the 


SAM wd 


oin opposite party and sentenced him to ‘pay ea fine of 
Rs. 150 /-Jand! costs: -/8/- annas, in default: to. simple: imprison- 
ment'for,one-month. Against the order of the trying Magistrate 
the! accused: opposite party filed: an appeal ahd. the: appellate. 
Court ‘upheld the contention of the accused opposite party and’, 
mide ‘an.'order of'acqüittal on-ihe, ground that.the licence under 
Section:.386 'was ‘not limited to any particular .рейоа andit: 
remained. inforce: till. it was.'suspended or revoked by the 
Municipal authorities. Against the appellate order of acquittal - 
the Commissioners... of :the ‘Howrah · Municipality: moved this 
Court,ufder Section, 439 of the Code’ of; Criminal. Procedure: 
which gave. rise: to: Criminal Revision Case! No.. 1133: of. 1953: 
This Revision Case was, heard: by a Bench:constisting the Mitter’ 
and Sen} JJ... Both;of them held that thé decision of: ‘the 


* Appellate ‘Court to the · effect that the: licence granted under 


l 


" Section ‚386! remained. valid . till it: was. revoked was wrong ‘but 


before, the Division Bench the .accuséd opposite party for'ithe: 
first time raised!a question: ‘that in ‘the circumstances: of the’ 
present сазе the prosecution was barred under the provisions of 
Section. 534, of the Calóufta Municipal Act, Mitter, J.:held ‘in’ 
favour ,of. the,accused opposite ‘party on that point Ьис: еп, J:' 
held, that the prosecution was; not barred:'. The result‘was that' 
according; to the judgment. of, Mitter, J. ‘the rule should’ be 
discharged. though: оп a ground different from «hat which was’ 
given,by the court of:appeal below, but Sen; J. came! to ‘the 
conclusion. that;the rule should be made absolute and the order: 
of, acquittal should beset aside. :;On account of this difference ' 
of opinion.;between Mitter and 5 Sen, JJ: on the’ ‘question of 
limitation the’ case has been placed Dore me 60у an order of the" 
Hon'ble the Chief. nee Sv» ERES REM s no Speo 


dox ey t „өн? EM 


А Alter hearing Mr. ‘Ray jt the; rbd ‘and Mi. ‘Sarkar 


1fof. the.accused. opposite; party :I .have ''come (о: (ће conclusion 
a . y е А П 
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that the prosecution , is not barred under Section 534. of the 
Calcutta Municipal Act, as extended to Howrah. That Section 
prescribes-a period of limitation of three months within which 
a,complaint of an offence under the Act or under any rule or 
bye-law made there under: is to be.filed- before a Magistrate 
unless the effence is under Section 136 in' which case the period 
of limitation is'six months. The starting point of the period of 


Criminal 
1955. 
— 
Municipal 
Commissioners 
of Howiah 
v 


Ful Chand 
Agarwalla 


limitation under clause (a) of Sub-section (1) is the date of the 5 С Lahiri, J. 


commission of the offence and under clause (b) of Sub-section | 


(1) if such date is ‘not known or the offence is continuous in 
nature the date on which "the Commission or existence of such 
offence was first brought. to the notice of the Commissioners or 
the Chairman." „Sub-section_ (3) of Section 584 provides -that 
failure to take out a licence under the Act shall be deemed to be a 
continuing offence until the expiration of the period for which 
the licence is required to be taken. | 

Mr. Roy, appearing in support of the Rule, has argued 
that whichever clause is applied the prosecution is not barred. 
His argument is that even if clause (b) is applied the date on 
which the Commission or -existence of the .offence was first 
brought to the notice of the "Chairman was the z4th.April, 1952 
on which date the “Chairman held a local . inspectiori and as: 
the complaint was. filed on the 8th July, 1952 it was 
within three months from the date on which the . Com- 


mision, or, existence of the | offence was first ‘brought: ` 


to the notice: of the ‘Chairman. І am. of opinion 
that this argument is correct and’ must, be accepted. In the 
instance case.the.opposite party took out a licence for 1951-52. 
` In,ig51 the Chairman received .a complaint from a: co-tenant 
of the accused opposite party to the effect that the noise and the 
vibration caused by the running. of- the mill constituted. 
nusiance. The complaint made by the co-tenant іп 1951 cannot 
Me said to be a complaint relating to any offence because the 
accuséd opposite party was entitled to run the mill under the 
terms: pf the licence for 1951-52 which remained inforce up to 


the gist March,;1952. Clause (b) of Section 534 (1) requires. 


that the notice must be of the Commission or existence of aft 
offence. As the act òf the opposite party did not amount to an 
offence in 1951. I am unable to hold that the complaint of the 
co-tenant was a notice of the commission: or existence of an 


à 
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offence. Mittér, J: has held that the starting point of: ‘limitation 
in the present case ‘in the ast April, 1952 ghat is the date ‘on 
which the opposite party for the first time ran his mill- without 
the licence because ‘under - the ‘terms of Section 498 (4) the , 
opposite party shall be:deemed to be without a licence from 
that date.’ The difficulty of accepting this'conclusiom is that on 
the’ 1st- April, 1952 the Municipality had no knewledge'as: to 
' whether the opposite party was still running his’ mill It is 
nobody's: case that on that date any fresh complaint: was: made 
to the Municipality about- the асі of the opposite рагу. In 
order to cónstitute an offence under Section 386 two elements 
níust"be'established—(1) that ‘the opposite" party was running 
his mill even after the gist March, 1952 and (2) that he: was 
doing so without à licence.-- Assuming : that the Municipality 
had knowledge of the ‘second element there-is nothing’ to: show 
that it had any notice of the first and the Municipality.-- 


Municipality had notice of the first element for the. first 
time on the 24th April, i953; when as'the' result' of the local 
inspection thé Chairman came to’ know (Бабе: opposite ' party 
wás-still running his mill.- But’ apart from this there is^still 
another reason why: І cannot hold ‘that the’ Municipality had 
notice ‘of. the’--existence or comráission : of the óffence on thé 
ist "April, 1952. `Ёп 1951 tlie! co-ténant’ of the oppósite- party: 
alleged that-the'/running of the mill: bythe: "t opposite' party 


` cohstitute a: nuisance. - This allegation might: bé true ot^false : 


or malicious and unless it was verified: by lotal enquiry by the, 
municipal authorities it cóuld-not-be éaid ‘thatthe’ Municipality 
had: any notice of the commission or existence ‘of- the office. ' The' 
commission or existence of the offence had to- be objectively: 
ascertained before the Municipality could be said. to have’ any' 
notice of it. Mr. Roy ‘has relied Upon ' the decision- ot 
Handerson,:J: іп the casé of Atul Chandra’ Bhandary у: The- 
Corporation of: Calcutta (i) where іс was held that-in order б 
constitute an offence under Sec.. :886 of the Calcutta. . Municipal 4 
Act the Chief Executive .Officer-:or thé. relevant "Municipal 
authority had ‘to form an opinion or the question ав to whetller 
the act- of the accused ‘constituted а ~ "nüisarice. ' It follows,’ 
therefore, that the нип could. not form any opittion about 
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the. act of the; aided. Opposite, party -till he had. Anspected the 
locality; and „when: after. a local. inspection,, he, came, to, the 
conclusion that in his opinion the running of the mill 
constituted a nuisance it was only then.that an. offence, under 
Section 386 .could, be said, to, have been, brought to the notice. 
For these reasons 1, am unable to agree, with my,learned brother 
Mitter, J.. that, the.starting. point of. limitation. in ‘the. present, 


Cuminal, 
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—Á 
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Commissioners 
of Howrah 


Ful Chand 
Agarwalla” 


‚сазе уаз һе ast April: 1952. ‚Nor can I.agree with my. learned. 5. C. ‘Lahiri, 1. 


ence, 


brother Sen, J.. that the: period..of limitation, began {о run from: 
the goth, April, 1952 on .which; date: ире. order of the Chairman 
was communicated to. the, accused „opposite party. It is, to be 
noticed that, under Section, 534«(1), Cl. (b), the;starting point, ot 
limitation tis, the date- оп which the commission or; existence o£ 
the offence is first brought, to the notice of the Chairman. The 
date. on which the .Chairman’s, order, is communicated. 50 „ће 
opposite party is,immaterial. In, my.opinion, the commission. 
or existence, of the offence, маз, ‘in ‘this, case, . for the: first: time 
brought t to the notice ofthe, Chairman on the. 4th, April, 1952 
when „as the result of the enquiry ‘the, Chairman came.to know 
that, the. -opposite party, was running -his.-mill without*a licence. 
As. the prosecution was started ‘within, -three ‘months. froin; that: 
date. I am,of, opinion that it was,not barred: Mitter, J. -in: this’ 
judgment has, relied; .upon.the,. decision jin the -cdsesof Fhe 
Corporation of. Calcutta v. Ganesh Chandra Dhar (i):‘That iwas. 
а case, where, the. prosecuting. authority, namely. the: Corporation. 
of ; Calcutta, ‚adduced ‚по evidence to shown when ithe offence. 
was uus brought .. to their notice. and in.those: circumstarices 
: Bartley, J: with whom Guha, J.. concurred, held .that:it wasi the: 
duty of the Corporation. cto, establish; in the first place that the 
progeeding, begun at such,a late, date, was still within the period 
- of limitation prescribed. by Паул , Int: Ане! case’::beforé. me, 
howéyer, the Municipality, or: Howrah has adduced: evidencé-to 
show. when the commission or -existence. of the ‘offence was first: 
brought’ to their notice. , For, these reasons I amunable to Bold: 
that the, decision in. the... :саѕе of. Corporation of Calcutta v.. 
Ganesh,” Chandra Dhar, (1 (1) -bas any: application «to ‘this..case. 
Similar, observations, ,also have, tosbe made with: regard to:the, 
case of "The King, v. Nagendra, -Nath-Bhowmick (x):::/Ehere’ alsé- 
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the Municipality: кебе adduced no evidence : to 'prove when 


the comiinission- or existence S че offence ` yas first - ка to 


their notice. 

"Mr. Roy has further arenes ‘that m реал сазе should 
be e governed by a Section 534 (1) (a) read with Section 534 (3): 
His argument-is that under Sub-section: (2) of Section 534 the 
offenicei in the: present case^ is-- a .continuing + “one-up to-thé 
expiration, of the period for' which the licence was réquired to 
be taken-out, that is, up to the gist ‘March, 1933 and under * . 
Section’ 534 (1) (a) the Municipality gets. three. months from. the © 
gist: March, 1953. Otherwise áccording to Mr. Коу the strange 
result would follow that although there-is a continuing offence ) 
up to the:.g1st March, 1953,-the Municipality would have no 
right to'start а. prosecution after’ the - expiry of three months 
from' the 24th April, :1953- оп which date the commission: or 
existence -of the offence was first brought-to* the notice’ of the’ 


` Municipality. In support of this proposition Mr. Roy-has- relied 


upon the decision 'of а Division Bench of the Patna High Court 
in the case of» The State of Bihar v. Ishri Bhagat (2). In'that 
саѕе ће -Patna ‘High: Court was- considering the' interpretation 
of Séction! 375 of the Bihar "and `- Orissa: Municipal Act. > That 
Section -is in ће following ..térms: "No 'presecution for an’ 
offence-under this Act or any ‘bye-law'made i in pursuance thereof 
shall be: instituted®.......:... Jen except within six months next’ 


_after-the commission! of ‘sich’ offence "unless 'the offence ' is 


continuous.in-its nature, in which’ case’ a prosecution: may ‘be 
instituted. , within віх’ months: "of ‘the ‘date ` ón "which the 
commission or existence of ће offence was frst brought to the 
notice: of the Chairman of the Municipality. `- E 
Provided that the failure to fake out pm under. 

this Act shall:be deemed:to be a continuing offence until-the = 
expiration: “of the ‘period: for ‘which: such -licence: is required" to 
be taken out." -It appears that thé provisions of Section 375 of 
the. Bihar. апа Orissá- Municipal -Act,'as quoted above, are very 
similar.to “the: provisions of Section ` 534 of the’ Calcutta. 
Municipal Aet.with. this" difference that whereas’ under’ the 
former the. period. of: limitation is six months, ' in’ the ‘latter it 
B: three. months, As DI have already held in favour of the 
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Mynicipality on the НСТ ИН me by Mr. Roy it Criminal. 
is not necessary fop.me to express any final opinion on the 1965. 


second point. ET PRO etg tu 3 Municipal 
2 ‘Commissioners 
For-the reasons’ given: aboye,, І make this Rule absolute and о? Howiah 
set aside she, order passed, Бу» Ње Assistant Sessions: Judge, Ful Chand | 
Howrah. d fer yere М e 2 dir sz Hi "I SET . Agarwalla 


, ‚Thaye now to. consider the gestion; as to veles: I shall 
* send this" case back tothe‘ trial Court or'to the lower appellate 
Couit. ^ Mr- Sarkar, appearing | fors, tie Accused opposite party, 
has strenuously , contended before me that I should send the 
case back’ ‘to’ the’ trial” Court in ‘order to` enable his dient to 
adduce, fresh. evidence to, prove, that.the commission .or-existence 
of the offence was first brought to-the-notice of the’ Municipality: 
on, the 1st April... 1952.‘- I. am: afraid, I cannot accede to. this: 
`- prayer. . Ehe: question. . o. limitation’ ’was:. not raised by the 
accused opposite párty"either before: the’ _trying Magistrate or 
before the court of appeal below and it was raised for the first 
time in ‘course, ‘of the argument ín. . this court іп, Criminal . 
Revision..Case: No..1133 of:1953-and the Division: Bench which 
heard tbat"revision: case gavé- its: decision” , upon thé materiis 
which’ were on! ‘the’ record’ and I ‘have’ also given, up my, decision | 
upon’ the i same materials, , In my, opinion, it. will: be. unfair to 4 
the: prosecution. to allow the..accused- ‘Opposite’ party to raise a, 

new pointtabout limitation-after: the* case’ Has passed through- 

four courts. ‘Int the case of Satish Chandra Das v. ‚Ойна Натап ` 

Saha’ (1) a Division Bench of this’ Court: “after setting aside an ; 
appellate 'order of acquittal:-sent the case back for* re-hearing. : 
of the-appeal By” ‘the ‘lower ‘appellate. ‘court. ' _ Following. that 
precedent I direct’ that’ the сазе ‘should, now go back to the lower.. 
appellate | court. and, be. heard. -by-: some: other Judge: ‘to: Den 
nominated. by. the: Sessions: Judge: in»accordance with’ daw, ro 

m pueris ау ai thé.fecórd. ' ius 
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Before Mr. Justice Bachawat. 


in HULASCHAND RUPCHAND 
i - - V. ox ° 
BARANAGORE JUTE FACTORY.* 


Indian Arbitration Act, I940—Secs. 8. (а), 13, 16, 19, 20 and 2a5—Dispute 
referred | to the arbitration of the Bengal Chamber. -of Commerce and 
Industry—Rules of its Tribunal of arbitration—Award, when to be set 


e t 


~ ande; consequences when the award is šet aside. 


' The Indian Arbitration Act 1940 contemplates 3" classes of reference 
to arbitration viz., (a) References’ in suits Бу ` Order. of Court (b) 
Reference by order of court where there is no suit -pending (c) reference 
without intervention of the Court:— . 

Reference to arbitration in suit and with the intervention of- Court 
where no Suit is pending is made by: an order . of Court authorising an 


appointed arbitration Tribunal to decide the dispute. Reference to x, 


arbitration "without the intervention of the Court where no suit is pending 
is made у -ап act of parties requesting an appointed Tribunal to decide 
the’ dispute:—- The reference once made to an arbitration Tribunal may 
sometimes ‘be.continued before a different. arbitration Tribunal. The 
reference. is the real effective commencement of the arbitra litiganon 
and may "be^ continued until it is finally worked out, The legal. 
consequences of a second reference are in many respects different from that 
of the first! reference or а revival thereof. In the absence of an express 
agreement to the .contrary a party is not at liberty ' to jettison the first 
reference and is not competent to make a Second. reference of the same 
dispute under-the same arbitration agreement and to compet the other 
party to submit to’ second. reference. ` 


H the first, reference 15 invalid al} arbitration progeding under that 
reference is invalid. The invalid reference is really no reference and another 
and a lawful reference may be made where an award on the invalid reference 
has’ béen made, arid. has been set aside. If there are two disputes referrable 
паст. не same arbitration agreement and опе of such disputes was not 
or cotuld not be the subject matter of the first referente dnd award; thete 
у be another reference and award in respect of such dispute because the® 
parties are under a binding -obligation to refer the dispute to arbitration 
ана such obligation has-not been-carried out by the first reference. Where 
a court, had made an. order of reference the tourt fannot when the award 
has been set aside make a Second order of reference (a) in a suit on the 
same application on which the first order was made and (b) where no suit 
is pending under ‘the~same arbitration agreement *under which the first 
order was made. A remission of an award under Section 16 of the Indian 


* Award Case No. 228 of 1954. 


" 
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Arbitration Act 1940 is not a Second reference and the arbitration 
proceeding cÉnsequential on such reference is а pat of ог rather a 
contimuation of the original reference. "Where an award made is set aside 


the Court has a discretjonery 


power to make an order superseding the 


reference. The Court,may but is not bound to make the order. Where 


the Court does not make the 


order the reference is not superseded and 


the arbitration agreement continues to have effect with respect to the 


difference referred. 
> 


Under an arbitration agreement іп .commón fom providing for 


reference to the Chamber the 
conducted in accordance with 


arbitration proceedings are required to be 
the Rules of its Tribunal of Arbitration. 


These rules provide fdr appointment and constitution of an arbitral 
Court. In certain circumstances successive arbitral Courts may be 
appointed. The arbitration is held by the Chamber acting through a duly 
constituted arbitral Court. Where successive arb'tral courts are appointed 
the proceedings before the several arbitral courts are continuation of one 
and the same arbitration The time within which an arbitral court may 


make the awards is fixed and, 


limited by the rules and an award by the 


Chamber acting through a particular arbitral court may be made within thc 
xime during which that arbitral court might make the award. 


` 


Where disputes are referred to the arbitration of the Bengal ‘Chamber 
..9f Commerce and Industry under the rules of its Tribunal of Arbitration 


and an award is made by an 
therefore set aside, the parties 


illegally constituted arbitral court and is 
are entitled to a revival of the arbitration 


proceeding from the point when the abortive arbitration proceedings 


began to thc appointment and 


constitution of a lawful arbitral court and 


to an efféctive hearing and determination by the Chamber acting through 
a legally constituted Court. A Second reference is not competent but in 


appropriate circumstances the 


Second  referencé may be treated as à 


continuation and revival of the first reference. 


On the setting aside of an award the onginal reference to ‘arbitiation 
can be revived and a new and lawful award can be obtained only if there is 


sufficient machinery fer further 


arbitration in the reference: e.g., (a) when 


the arbitration agreement provides for appointment of a new arbitrator in 
place of the Original arbitrator in the event of award ‘by the latter being 
set aside or (b) if in such -event the original arbitrator has further 
authority to -make another and new award. 


The authority of the arbitrator to make an award is terminated bv 
efflux of time fixed for, the making of the award and also by the per- 
formance of the mandate by the making of the award. In the absence of 


an express power conferred by the arbitration agreement or by statute, he, 


is then functus officio and cannot make a second award and cannot alter 
the original award. An authority may however, well be exercised not-with- 


standing its previous invalid 


execution and the arbitrator may make 
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another award where the previous award is so invalid that his authority 
has not really been executed provided his Se is nft otherwise 


terminated. Ы 


It is an application for declaring void and setting aside an 


.award of the ‘Bengal Chamber of Commerce and Industry. ; 


. 'The material facts will appear from the judgment. 
К. C. Deb—for the Petitioner. d 
P. P. Ginwalla—for the Opposite Party. 


The judgment of the court was as follows: — 


R. S. Bachawat, J.:—This is an application for decies 
void and setting aside an award of the Bengal Chamber of 
Commerce and Industry. 


By a contract dated Fabruary 9,:1953, the petitioner agree 
to sell and the respondent agreed to buy certain jute. 


, Clauses 10 (3) (3) and 13 of the contract are as follows : — 
Clause 10(2). „Claims in respect -of quality and/or 
excessive moisture must be made not later than 14 working 
days after the arrival of the jute in buyers’ mill. All 
claims in relation of quality and/or condition shall be 
settled in no other way than by.a reference to arbitration, 
as is in the contract provided for: but none shall be 

',, entertained unless submitted by the buyers to arbitration 
within two months of the date of delivery of the jute at the 
buyers mill. 

Clause 10 (3). Іп.апу case where buyers make any 
claim in respect of quality and/or excesgive moisture and 
the award on the dispute being referred to arbitration as 
provided for in clause 13 provides. for an allowance 

..of 50% or more of the market difference between the 
grades of the goods contracted for and the next lower 
grade and/or finds a moisture content in the goods supplied 
in excess of the maximum percentage or moisture allowed 
under clause 9 by 3% or more and stipulated an allowance 

- therefore, buyers sell thereupon accept the goods with the 


e allowance awarded and the sellers shall pay to the buyers 


in addition to ‘the allowances a penalty or penalties to be 
cancelled on follows: 


VoL. 96.] К HIGH COURT. 


(i) Where, in respect of quality, of the award provides. for’ 
an allowante of 50% or more, but less than 100% of the market _ 
difference between the grades contracted for and the next lower 
grade, the penalty td be paid by sellers to buyers shall be equal 
to 25% of the allowance provided for in the award and where 
- the award provides for an allowance of 100% or more, the 
penalty shal] be equal to 5097, of the provided for in the award. 


(ii) Where the award finds the moisture content to be 3% 
: or more but less than 6% in excess of the maximum percentage 
of /moisture allowed under clause 9, the penalty to be paid by 
sellers to buyers shall be equal to 50% of the moisture allowance 
provided for in.the award and where it finds the moisture 
content to be 6% or more or excess of the maximum percentage 
` allowed under clause 9, the penalty shall be equal to the 
moisture allowance provided for in the award. 


1g. Arbitration: АШ matters, questions, disputes, 
differences and/or claims arising out.of and/or- concerning 
and/or in connection with and/or in consequence of or relating 
to.this contract including matters relating. to insurance and 
demurrage whether or not the obligations -or either. or both 
parties under this contract be subsisting ‘at the time of such 
dispute and whether or not this contract has been terminated 
or purported to be terminated or completed- shall be referred 
to the arbitration of the Bengal Chamber of Commerce and 
Industry under the rules of its Tribunal or arbitration for thé 
time being in force and according to such rules the arbitration 
shall be conducted and any Award made by the said Tribunal 
under this clause, shall be final, TOM and conclusive on the 
parties. 

The relevant ules: of the Tribunal of dubie of the 

Bengal Chamber of. Commerce & Industry in accordance with 
which the arbitration is to be conducted are as follows: — 
e V. (1) In every case where a dispute. or difference has 
arisen between the parties who have agreed that such a dispute 
or difference shall be referred for decision to the Chamber or 
the Tribunal, an application for arbitration may be addressed 
by either party to the Registrar which application, in the case 
of dispute relating to piece goods, shall be in such form as the 
Committee of the Chamber may from time prescribe. 
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(з) On receipt of such application, the Registrar shall 


constitute a Court for the adjudication of the чш 


VI. Unless the agreement to refer the duse or difference 


to the Chamber or Tribunal otherwise expressly provides the 
Court shall consist of two arbitrators, who shall be selected by 
the Registrar from the Tribunal and -appointed.in writing 
under his hand. 


VIL: If the Court have allowed the time or extended 


time to expire without making any award, айа without having ' 


signifiéd to the Registrar that they cannot agree, the Registrar 
shall constitute in manner aforesaid another Court which shall 
proceed with the arbitration and shall -be at liberty to act 
upon the record of the proceedings as then existing and on the 
evidence, if any, then taken in the arbitration or to commence 
the arbitration de novo. 


"X. If any appointed arbitrator or umpire neglects ог 
refuse to act, or dies or becomes incapable of acting, the 
Registrar shall substitute and appoint a new Arbitrator or 
Umpire as the case may be in manner aforesaid and the Court 
so reconstituted shall proceed with the arbitration with liberty 
to act on the record of the proceedings as then existing and on 


the evidence, if any then taken. in’ the "arbitration or to 


commence the proceedings de novo. 


XXV. The Court shall made its award: in writing within 
four months after entering on the reference or on or before 
any later day to which the' Court, with the consent of all 


parties concerned in the proceedings, by any writing signed, by - 


them, may from time to time enlarge its time therefor or any 


extension of time granted by the Court of ‘Judicature at Fort 
William in Bengal. 


Goods under the’ contract were delivered at the respondents 
Mill. 


e The respondent claimed that the goods were of defective 
quality and contained excessive moisture. This claim was 
disputed ру: the petitioner. 


Ф 
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: ‘On or about March 16, 1953 the respondent applied to the 
Bengal Chafhber of Commerce and Industry. for arbitration of 
his claim and the arbitration case was marked as case No. 233 
of 1953. . . е 


On or about March 18, 195$, the Registrar of the Chamber 
appointed aq arbitral court. consisting of Mr. D. A. Carstairs 
and Mr. D. H. McCraw who inspected the goods and made an 
award dated April 2, 1952 directing the respondent to pay to 
the: petitioner certain allowances for quality and also certain 
penalties. ere 


‚Ву.а judgment and order dated August 28, 1953, Das 
Gupta J..directed that without supression of the arbitration 
proceedings,and of the reference the award be set aside. Das 
Gupta -J., held that the jurisdiction-of the arbitrators to award 
penalty was dependant on provision being made in the award 
for an allowance of 50% or more of the market difference 
between the rates ;contracted for and the next lower. grade and 
that the award was in excess of jurisdiction because the award. 
did not make such provision. He declined to remit the award 
under, Section: 16. of the Indian Arbitration Act, 1940 and at 
the-same time,also declined to supersede the arbitration agree- 
ment and the reference under Section 19 of the Act. 


Ву a letter dated November 30, 1953, the respondent 
requested ‘the, Registrar of the Chamber to refer its.claim for 
defective quality and excessive moisture. in arbitration case 
No. 253 of 1953 to thé same arbitrators who made the original 
award so that they mieht consider the original award and pass 
à correct. award. This letter was treated as a ‘fresh application 


for arbitration and the arbitration case. was. marked as case 
No. 63 of 1954. 


„e On or about February 5, 1954 the Registrar constituted a: 
court consisting of D. A. Carstairs and D. H. McCraw under 
Rule V to adjudicate upon the dispute. 


On or about February 15, 1954, the petitioner filed ae 
statement, contending* that D. A. Carstairs and D. N. McCraw 
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had become functus officio and that they could not be again 
appointed arbitrators oe Rule VH. . 
The € à filed a statement дан February 20, .1954 
stating that the reference was a fresh reference and was not a 
continuation of case No. 233 of.1953 and that Rule VII had 
therefore no application and that Court was duly gonstituted. 


: D. A. Carstairs left for England and on or about March 2, 
1954 the Registrar appointed H. A. Luke as arbitrator in his 
place under Rule X. The Chamber aĉting through the, 
arbitral Court consisting of D. H. McCraw and H. A. Luke 
made an award dated April 38, 1954 repeating the provisions 
of the first award and adding a declaration that the allowance 
for quality was not less than 100% of the market difference 
between the grades of the Ed ‘contracted for and the next 
lower grade. : | | 


Mr. Deb appearing on behalf of the petitioner contended 
that. 
(a) there could not be a second reference of the disputes 
though the award made in me first reference has been 
set asidé; 


‘(b) In any event the second reference could not be made 
after expiry of 3 months from the date of delivery of 
jute and was barred by clause: 10 (3) of the contract; 


(c) The first reference terminated on the making of the 
i. award and could not be revived on the'setting gside 
of. the award; 


(d) The arbitration held since November 30, 1953 were 
пос іп accordance with the Rules of the Tribunal ‘of 


Arbitration of the Chamber and the award was 
invalid; Ж i 2 ` : 
: Mr. Ginwalla disputed these contentions. 


Certain important questions of arbitr&tion law arise on this 
application. 


OL. 96.] ° ` HIGH COURT. 


When. disputes are referred to arbitration, without the 
interventibn of Court and the award made on such reference is 
set aside, what legal Consequences ensue. In such circumstances: 

(1) Are the parties under an obligation “to submit to a 
second reference of the said disputes? 


* 

(3) Can the first reference be revived and can a new and 
effective award be made by such revival and if so under what 
circumstances? 

More ‘particularly the question. arises (1) whether in the 
circumstances of this:case a second reference was competent (2) if 
not whether the first reference could be and was effectively 
revided and (3) and whether the arbitration proceedings had 
after the setting aside of the award were in accordance with law 
and (4) is the 2nd award lawful and valid. 


The Indian Arbitration Act 1940. contemplates $ classes. 


of references to arbitration viz. (а). References in suits by order 
of court (b) Reference by order of Court where there is no suit 
pending (c) reference without intervention of the Court. 


A reference to arbitration pre-supposes (a) that a dispute 
between two or more parties has arisen (b) that an arbitration 
Tribunal duly empowered to decide the dispute has been 
appointed. | f 


Reference to arbitration in suit and with the intervention 
of court where np suit is pending is made by an order of Court 
authorising the appointed. arbitration Tribunal to decide the 
dispute. Reference to arbitration without the intervention of 
the court where no suit is pending is made by an act of ‘parties 
requesting the appointed Tribunal to decide the dispute. 

e The reference once made to an arbitration Tribunal is 
some times continued before a different arbitration "Tribunal. 
Thus when an arbitrator originally appointed fails or neglects 
to act another arbitrator empowered to act in the reference 
and to make the award may be appointed in his place: 

See Sections 8 (2)*and g (b) of the Indian Arbitration Act 
1940. Again an umpire may enter upon the reference in lieu 
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of- the original arbitration where the neim arbitrators allow 
the time to-expire. See paragraph 4 Schedule 1 of tHe Indian 
Arbitration Act. Again the arbitration agreement may provide 
for arbitration by original arbitrators and also for appeal to an 
appellate body. In .each case the arbitrations before the 
succesive arbitration Tribunals are a continuation of one and 
the same reference. e 

Reference to arbitration Without the intervention of the 
court is made under an arbitration agreement whereby the - 
parties have agreed to submit a dispute to afbitration; by the 
arbitration agreement the parties are under a binding obligation 
to refer the dispute to arbitration. That obligation is 
performed and :carried: out when a reference is made. ` The 
parties are under no obligation to submit to a second reference 
of the same dispute though an award made in the first reference 
has been set asidé unless such obligation is imposed by the 
arbitration agreement. Where the reference itself is invalid the 
obligation to refer has not been carried out and another and a 
lawful reference may be made. 

; sho dis 

Though arbitration in the strict.sense commences where 
steps are initiated for the appointment of an arbitrator in order 
to enable the reference without intervention of court to be 
made where no arbitrator has beeh appointed by the arbitration 
agreement; the reference is the real effective commencement of 
the arbitral litigation and may be continued until it is finally 
worked out. The legal consequences of a second reference are 
in many.respects different from that of the first reference or a 
revival thereof. ‘Thus an arbitration артеешеџі may limit the 
time of the arbitrator to-make the award: to a period of tige 
computed from his entering ‘on the -reference and therefore 
while: his time.to -‘make the award іп the first reference may 
have expired he! will.have a new period of time upon entering 
on the second reference. Again at the point of time when thé 
second reference is sought to- be made the arbitration agreement 
may require the arbitration proceedings in,the first reference to 
be held before a particular arbitral court whereas it may require 
the proceedings under a second reference to be held before 
another and a different arbitral court. If the absence of an 
express agreement ‘to the contrary a party-is not at liberty to 


Vor. 96.] | HIGH COURT. 


jettison the first . reference and is not competent ‘to make a 
second reference of the same-dispute under the same arbitration 
agreement and to d compe -the other party to submit to second 


reterénce- 9 А tom 0 oce] 4 RS DOT REN: 


ОЕА 


“A ‘second reféretice to the same arbitrator may, sometimes 
be^ treated as a continuation and revival of thé. first; reference. 


“э б ce `r 5 


lf the frst 'reference is EE all arbitration proceedings 
undér ‘that reference is’invalid. The invalid reference is really, 
no reference and’ another and a lawful геѓегепсе тау. be made 
` where án award оп the invalid reference Bes beer made: and 


has been set aside."* pre 


Thus in Sushil Chandra Das v- en: Bansidhar (1) an 
aritrator nominated by“ one party made an. award:which was 
invaild as the conditions necessary. to entitle the arbitrator to 
act’ as sole arbitrator were ‘not -fulfilled. - While proceedings 
relating to the first award were pending’ in court arbitration 
proceedings were started afresh, the claimant again nominated 
an arbitrator the other party also nominated an arbitrator 
under -~ ‘protest and on difference -of~ opinion between the 
arbitrators an Umpire appointed in accordance with the 
arbitration agreement made a second award. © The. first. award 
was thereafter declared invalid. The -Court held that the 
second: reference and award was invalid. Piggott, J. observed 
“The parties ате under a binding agreement to refer this 
dispute to arbitration in accordance with thé terms of agree- 
ment itself, the obligation continues until it has been carried 
out.” It should'be noticed that the first reference was invalid 
as the sole arbitrator’was not a competent arbitration Tribunal 
and ‘therefore another and а lawful reference on appointment 
of а arbitration Tribunal could be and was made. 

enl . 

1 think tbat the decision in Rikhab Kumar v. Trivadi Co: 
(з) belongs to this class of cases and though the facts are not 
futly reported I think that the first reference was invalid because 
a DRODIDEEGE arbitration Tribunal: had not been appointed. 


m 2 Й 


п) (1922) LLR. 144 АП. 472. 
(2) (1929) LL.R. 51 All. 874." . kc acd 
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Am award: made on. such reference was set aside. Arbitration 
proceédings ‘were started afresh, the claimant nominated an 
arbitrator who became the sole arbitrator on failure èf the other 
party to noininate his arbitrator and the sole arbitrator табе 
an-award it жаз held that the award on this second reference 
was valid. The Court observed “The second point that was put 
forward was that in asmuch as there had been one arbitration 
and that had been.abortive the agreement contained in Cl. 4 
ofthe contract had exhausted itself. There has never been ап 
arbitration, there.has. been an attempted arbitration which 
when-examined byithe Court was found not in law ^to have - 
been an arbitration at all. That was set astde and swept away. 
The fact that the parties did endeavour to solve their differences 
by petition and failed does not, in our opinion, in the slightest 
degree affect the validity of Cl. 4 and it is no. answer to say that 
what the:parties went through or they actually believed at the 
time,-was an.arbitration is due form, if when examined by the 
court, the arbitration was found to have been of no legal 
effect.” . ` 


. If there are two disputes referrable under the same 
arbitration .agreement and one of such disputes was not or 
could not be the subject matter of the first reference and 
award there may be another reference and award in respect 
of such dispute because the parties are under a binding 
obligation - to. refer the . dispute to arbitration and such 
obligation has not been carried out by the first reference; See 
Chandanmull v. Donald Campbell (1). In Balmukund v. 
Gopiram (2) Rankin J., observed: “The jurisdiction of an 
arbitrator depends not upon the existence of the claim or an 
actual of the cause of action but upon the existence of a 
dispute and his right to entertain a second case depends not 
on the identity of the cause of action but on the identity of 
the matters in dispute.” 


The parallel cases of references by an order of Court may 
briefly be noted. Where a court has made an order of 


(1) (1916) 23 C.W.N. 707.—(Foot notes). 
(2) (1919) 24 C.W.N. 776. 
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reference the court cannot when the award has been set aside 
make a second order of reference (a) in a suit on the same 
application Qn which the first order was made: See Panchkawri 
Ram у. Nandrai (1) and (b) where no suit is pending under 
the same arbitration agreement under which the first order 
was made see Satis Chandra Bose v. Paliram (2) and Mt. Parbati 
v. Mt. Durga Devi (3) except when the first order. of reference 
is invalid. 

A remission of an award under Section 16 of the Indian 
Arbitration Act 1940 is not a second reference and the 
arbitration proceedings consequential on such reference is a 
part of or rather a ‘continuation of the original reference, See 
Johnson v. Latham (д) Еле J., during argument. Besides the 
award on being set aside cannot be remitted under that Section 
for there is then nothing to remit. Shree Minakshi Mills v. 
Patel Bros. (5). The remission can be made only by an order 
of Court and the power of court to remit the award is rigidly 
circumscribed by Section 16 and can not be exercised except 
in the cases specified in that Section. 


The next question is whether the original reference is 
wholly terminated when an award made in the reference is set 
aside or whether on the setting aside of the award the original 
reference may be revived and a new and effective award may 
be made. · 


Section 19 of the Indian Arbitration Act 1940 which read 
with Section 20 and 25 thereof governs all the three classes of 
references to arbitration provides as follows: 


"19. Where an award has become void under Sub- 
gection (3) of Section 16 or has been set aside the court 
may by order supersede the reference and shall thereupon 
order that the arbitration agreement shall cease to have 
effect with respect to the difference referred.” 


а) (1908).LL.R. 30 АП. 505: - (2) T1921]. ALR. Pat. 161. ў 
(3) [1998] A LR. Lah. 161. (4) 20 L.J.Q B. 236-930. 
(b) (1944) 71 LA. 106. b cher Je à 
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.. ' The Section shows clearly that where ап award has been 
made and is set aside (a) the court has a discretionery power to 
make an order superseding the reference, (b) thé court may 
but is aot bound to- make-the; order.(c) where the court’ does 
not make the order the reference is not superseded and the 
arbitratiori agreement continues to have effect with respect to 
the difference referred. К 


' The Section: is-a clear, departure from paragraph 15 (2) of 
Schedule II:of-the: Code of Civil Procedure Act VIII of 1908 
ander-which. read with paragraph 19 in.a reference in suit and 
also in. a referenre with the intervention*of the court where 
no suit was pending on the-setting aside of the award the court 
was "bound. to:faake an ‘order superseding the reference and the 
reference necessarily came to an end, See Satish Chandra Bose 
v. Palam (3j è Voa or су 87 


-: The Statute Law-before the Indian Arbitration Act 1940 
did not contain any provision- with regard to the supersession 
‘of reference to arbitration without the intervention of 
court on the setting. aside of the- award. 

The. decided- «cases both -before and after the Indian 
Arbitration Act; íg40 show that on the setting aside of the 
award a reference to arbitration without intervention of court 
is not necessarily at an end and that in certain circumstance 
the referénce may be теуіуей and- a: new. and effective awaxd 
may be made: ©. ` : doc. ds 2 


Thus it was decided in Jokiram Kaya v. Ganeshamdas 
Kedarnath- (2. that where: subsequent. to ~a reference ~ to” 


' arbitration: -ünder. am -arbitration -agreement providing for 


arbitration ^ under: the --Rules `of- the - Bengal Chamber of 
Commerce legal proceedings -upon the “subject -matter-of the 
reference was" commenced, ће subsequent proceedings and 
award were invalid but the reference and arbitration proceed- 
ings upto the commencement of the legal proceedings were 
valid and that.when' “the invalid awar ' was set aside new 


(1) [1991] A.LR. Pat. 161. Ж 
(2) (1920) 26 C.W.N. 62. s 
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arbitrators could be appointed under the said Rules and the 
reference could be revived and continued. from the point upto 
which the$ had been properly carried on and that the pending 
‘suit? should. be stayed as the remedy by way of arbitration was 
still available. Allethe rules then.in force.are not set out in 
the judgment but I think under those rules the new arbitrator 
could make an award within four months after entering on the 
reference. “The decision proceeds upon the clear assumption 
that a` second: "reference - "was -not competent. The discussion 
whether - the remedy by -way or arbitration was available: by 
reviving“ 'the- reference - was wholly Sunnecessarily. і is -a -second 
reference маз сви ЖЛ a E a lue 5 
"This case was followed in Hukumchand . Bansidhar v. 
Tokyo Menkakaisha Ltd. of Karachi .(1) and also in Jowahir 
Singh: Sundar Singh v. Fleming Shaw Ф Co: Ltd. (з). In the 
latter case an arbitration agreement between A and B provided 
for reference to arbitration of two arbitrators, one to, be chosen 
by each party and -also empowering one -party-to' nominate 
` both. arbitrators’ on failure of ‘the . other to nominate an 
arbitrator -within seven days after the receipt of a 
notice to do so. .A one of the parties appointed 
one of the arbitrators and on failure of' B the other 
party to nominate and Arbitrator within that time А on 
the 8th February, 1935 referred his claim to arbitration. On 
the next day В instituted a suit. It was held that an award 
subsequently made was invalid and that the remedy by way of 
arbitration was still available апа the pending. suit therefore 
ought to be stayed. The Court observed that the proper 
course was to restart the arbitration proceedings from the stage 
where they were on the oth February, 1935 but that: as one of 
the arbitrators had left India, new arbitrators could and should 
be "appointed by the parties under the arbitration agreement. 
I notice that the suit was stayed though the invalid award had 
not been set aside. d x 
In re. Shree Meenakshi Mills Ltd. v. Patel: Bros. (3) on 
appeal in M/s. Patel Bros. ` v." Meenakshi. “Mills. Ltd. (4) an 


- Q) [1940] AXR. Lah. 9657. (9) [1097]-A.LR. Lah. 852- ." 
(3) (1944) 71 LA. 106. — - (4). 0949) LL.R. Bom. 558. 
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afbitration agreement between A and B provided for reference 
to“arbitration : under the. bye-laws of; the East India Cotton 
Association Ltd. The byelaws, provided for arbitration 
by two arbitrators- subject .to a right of appeal within 
ten-' days’ -of - the." application , . of the ,.award to "the 
Board of "Directors .of the Association , acting through 
a quorum -of six of, their number at a meeting duly 
called and constituted.: ‘The: two. arbitrators made an award 
dated the 18th March, 1941 in favour of A against B. B.here- 
upon:duly рахе а notice of appeal Nine members of the Board 
were convened to hear:the appeal. During argument one of 
the arbitrators went away and the remaining eight by a 
majority made an award dated the gist June, 1941 varying the 
original award of: the two arbitrators., B then applied to set 
aside the awards dated thé 28th March, 1941 and the 21st June, 
1941: Chagla J.; set aside both awards. On appeal a Division 
Bench of the Bombay High Court held that. the award dated 
the’ gust-June, 1941 was made by a body, not competent to hear 
the appeal and was nullity and must be set aside and observed 
that- the case was not one where a Board lawfully constituted 
was guilty of misconduct in making the award. The Division 
Bench further held that there was no ground for setting aside 
the award dated the. 18th. March, 1941 and that the decision. of 
fhe Board: could be remitted .undet Section 16 of the. Indian 
Arbitration. Act 1940. By its. formal order the Division Bench 
‘nade a declaration that the appeal had not been heard by а 
properly constituted Board, that the award dated the 21st 
June, 1941 should be set aside and the notice of appeal should 
be remitted back to the Board of Directors to be dealt with in 
accordance with the Јам. В appealed to the Judicial 
Cominittee. . There was no. cross appeal by А and the, Judicial 
Committee, therefore, had to proceed on the’ assumption that 
the»ptoceedings before .the Board. of appeal were a. nullity. 
The ‘Judicial Committee dismissed the appeal and held (a) 
that the award dated the gist June, 1941 could be and was 
properly set aside without setting aside the award dated е 
18th: March,:1941 (b) that the Court could not remit the award 
dated: the $1st June, 1941 .under Section . 16 of the Indian 
Arbitration Act 1940 after setting it asidé (c) that the formal 
огде? of the Bombay: High Court did not refer to that Section 
and was not efroneous even in point of form and (d) the order 
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also noted merely to'a declaration that the parties are entitled to 
have their appeal heard: I may be observed that the:-casé was 
decided wah reference to the Indian Arbitration Act 1940 and 
was "treated as governed by that Act. Du Parcq L.J., observed: 
“When thé rules Geverning an arbitration provide for an 
appeal from the first award the- result - of declaring the 
proceedings" by' way of an appeal to: be'a nullity must be to 
leave the parties in the position which they occupied 
immediately before those abortive proceedings were begun. 
The notice of appeal is still “effective and the original award 
stands until such time as it may be replaced by an effective 
decision of the appellate Body * * * When, what purports 
to be the decision of arbitrators is a nullity, there is no power 
to remit: Nor is there need for any such power since there is 
nothing to remit and since it necessarily follows from the fact 
that the decision is annulled that the parties the entitled to a 
new and elective hearing and declaration.” 

The principle of the last- decision may be applied to 
reference to the ‘arbitration of the Bengal Chamber of 
Commerce and Industry. Such references are common in 
Calcutta and in view of certain peculiarities deserve a. special 
treatment, Under an arbitration agreement in conimon form 
providing for reference to the Chamber the arbitration proceed 
‘ings are required to be conducted in accordance with the Rules 
of its Tribunal of Arbitration. These rules provide for 
appointment and constitution of an arbitral court. In certain 
circumstances successive arbitral courts may be appointed. The 
arbitration is held by the: Chamber. acting. through a duly 
constituted arbitral court. Where successive arbitral courts are 
appointed the proceedings before the several arbitral courts are 
continuation of one and the same arbitration. The time within 
whith an-arbitral court may ‘таке the award is fixed and 
limited by the rules апа” an award by the Chamber acting 
through a particular arbitral court may be made within that time 
during ' which that. arbitral court might make the award—see 
judgment ‘in re. Arbitration Laduram -Kedia v. Dunichand 
Sons & Co. (1). If an award is made by an arbitral court which is 


constituted illegally and in contravention of the Rules the 


^ (1) Award Case Nos 45 of 1952—Un-reported. 
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Award ‘is invalid and the proceedings before the illegally consti- 
tuted court are abortive and incompetent. On -the award being 
declared invalid or set aside the parties are relegajed to the 
position which they occupied before the abortive proceedings 
began and they are entitled to appointment oj a legally constituted 
arbitral court and to a new and effective, determination by the 
Chamber acting through the lawfully constituted arbitral 
Hose? о р a ү 9 | 

- Та re. Arbn. Chunilal & Co. v. Hansraj Jaswalraj (1) 
under an arbitration agreement between A and B 
providing. - for. reference to the . Bengal Chamber A 
one of -the parties referred his claim to the arbitration 
of: the Chamber and В the other party made a 
counter claim in that reference. The first arbitral court was 
duly constituted but the second arbitral court was illegally 
constituted. The second court made an award disallowing the 
claim of A and stating that the claim of B was not within their 
jurisdiction and that, therefore, they made no award in that 
regard. This'award was set aside on the ground that the 
second court was illegally .constituted. In the meantime B 
made a second reference referring its claim for arbitration. On 
a-special case stated. by the Chamber I held that the Chamber 
was not deprived of its jurisdiction to. proceed with the second 
reference by reason of the award on the first reference. 


E а n 


x: 


. When the award on the second reference was made A 
applied for setting aside , the award and.this application was 
decided on.the gth July, 1954 іп re. Arbitration: Hansray 
Baiaj.v. Chunilal (2), I dismissed the application, and held that 
the second xeference was competent. As the Chamber bad no 
jurisdiction, to decide the claim of B on the first reference that 
claim had not been lawfully referred to arbitration previously 
and the second. reference was, therefore, clearly competent. I 
also held that the arbitration agreement and the authority of 
the Chamber to arbitrate, on any particular dispute are not 
exhausted by the making of an, award by an illegally 
constituted Court. . OPE _ l 

..(1) Atbitration ‚Case No., 170 of .1959—Un*reported., ў a e 

.(2) Arbitration Case No. 28 of 1954—Un-reported. | 
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‘In re. Sree Lachminarain Jute Manufacturing Co. Lid. v. 
Katihar Jute Mills Ltd. (1 у decided оп the gth, December, 1953 
І refused "& revoke the authority of the Chamber where а 
séċond reference to-the Chamber , had been made after an 
award/of an illegally constituted arbitral court had been set 
aside. :. Following ‘Re.’ Arbitration: Chunilal v. Hansraj 
Jaswalraj. (2)..1 ‘repelled the, contention that -the arbitration 
agreement and. the authority of the Chamber, had been 
exhausted. “I also rejected an argumenti that the arbitration 
agreement stood cancelled by the second reference. The 
question-. whether the jsecond reference was competent or 
whether ‘the :first reference, could ,or_should,-be revived on the 
setting aside of the award was not debated and was not decided. 
In Re. Arbn. Bhagwandas Goel v. Mangturai Rataria (8) a 
second reference was made after the award of an illegally 
constituted:.court was set „aside. .On an, application to set 
aside the award made on the second reference, it was contended 
that the second reference was not competent and that the first 
reference. should have been revived. , Assuming without 
deciding that ithe’ second reference was not, competent І held 
that the. second reference could in the circumstances of that 
case be treated as a continuation of the first reference and also 
that the objections to formal defects had been waived by the 
applicant. . . 


"In my opinion where disputes are referred to. the 
arbitration of the, Bengal Chamber of Commerce and Industry 
under the rules of its Tribunal of Arbitration and an award 
is. made by' an. illegally. constituted arbitral.: court is 
therefore set aside, the parties are entitled to a revival of the 
arbitration: : proceeding from the point when the abortive 
arbitration proceedings began and to the appointment and 
constitution .of а lawful. arbitral.court and to an effective 
hearing.and.determination by the Chamber acting through a 
légally constituted court. А second reference is not competent 
but in appropriate circumstances the second reference may be 
treated as a continuation and revival oF the first reference. 


T rud кке iy *U Y 


alli asas: dS 


а Arbitration Case Ño 10 of 1595. Un reported. 
(2) Arbitration Case No. 170 of 1952—Un-reported, ‘i ^ 
(8) Award Case No. 14 of 1958—Un- “reported. 
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It is clear that on the setting aside of an award: the 
original reference to arbitration can be revived and a new and 
lawful award can be obtained only if there 4s sufficient 
machinary for further arbitration in the reference: ер (а) 
when the arbitration agreement provides for appointment of a 
new arbitrator in place of the original arbitrator in the event 
of award by the-Iatter being set aside ог: (Б) і? in such event 
the original arbitrator has further authority to make. another 
and а new award. | t 


The.power and the authority of the arbitrator springs 
from the arbitration agreement. .His mandate is to judge and 
to make an award. . i 


ous omo gun x eh eine ^ opr 


In Parbati v. Durgabati (2) Tekchand, J., held that where 
-0 6 Ch. App. 22. _ .. aM 
(2) [1928] A.LR. Lah. 170. ` ^. 
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award on a reference under paragraph 17 of Ше second 
Schedule to the Code of Civil Procedure 1g08-was set aside the 
court could not make a second order of reference. He also 
held. citing a passage from Russell on Abritration 11th Fidition 
237-8 that "his authority once exercised though ineffectual is 
gone for ever”. In Russell on Arbitration, 15th Edition 298 
the following, passage appears “If an award is wholly set aside 
the arbitrator is functus officio.” | 


I think this passage does not represent a full and accurate 
statement of the present law in this country, . | 


In Russell on Arbitration 14th Eidition 323 the following 
passage appears “under a statute an arbitrator may sometimes 
make a second award though the first award is 
intended to be final if the first is invalid.” . The learned 
author refers to Great North etc. Rail Co. y. Clarence 
Rail! Co. (з). In that case a statute compowered the 
construction of a bridge by A Railway over В Railway and 
for arbitration with regard to the materials and the mode of 
construction of the bridge. The arbitrator made an award 
which was invalid because it provided for the resting of the 
proposed bridge on a strip of land belonging to B railway. A 
railway gave notice of abandonment of. the award and made a 
second reference and the arbitrator made a second award. 
providing for construction of the bridge without touching the 
land of B Railway. Distinguishing the case of a private 
arbitrator who after publication of the award has no power to 
make a second award. Pollock C.B. held that the first award 
was not authorised by the statute and was therefore no award 
at all and that the second reference and the award was good 
though the first award was not set aside. Alderson B. thought 
that* the arbitrator was not a legally constituted arbitrator for 
the purpose in the first reference. In the lower court the 
question whether a private arbitrator can make another award 
his time not having expired when the first award is set, aside 
on,a-ground not impeaching -his intergrity was left open by 
Knight. Bruce VC, ^ | ^, ^| | Mis 


ео: @ (1940,1 Coll. 807.18 M & Co. T08-169 ER. 298, — . 
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The relevant. principles must -mow be applied to the fects 
of this case. | 


The reference of the disputes made оп March 18, 1953 was 
a [awful reference. The obligation to refer has been catried 
out and performed. The arbitration agreement does not impose 
upon the parties any obligation to submit to a second reference 
of the same disputes because the award made on the first 
reference has been set aside. In my opinion a secogd reference 
of the same disputes under the same arbitration agreement was 
not competent. The arbitration proceedings since November, 


раче 


30, 1953 treated as‘ procéedings On à second reference are there- 
fore invalid. $7 


` ' In view of this finding it is not necessary to decide if the 
second reference was barred by laps of time in view of clause 
9 (2), of the Contract. 


This Court expressly declined to supersede the reference. 
‘The reference made on March 18, 1953 is, therefore, not at an 
end and the arbitration agreement does not cease to have effect 
with reference to the. difference referred. 


E The respondent by his second statement dated February, 
28, 1954 insisted that there was a fresh reference and that the 


eee ae 


original .réference was not being revived. “The Registrar of the 
Chainber also ‘proceeded’ оп ‘that footitig marked the arbitration 
case as a new arbritation case and appointed’ ап arbitral court 
under Rule V on February 5, 1954. 


І Assuming that.the respondent may be allowed to say that 
further arbitration ` proceedings Were 4^ revival of the First 
reference and also proceeding on the asumption that there was 
Ho new appointment of, arbitrators on February 5, 1954 and 
that Messrs D. A. Carstairs arid D. N. McCraw’ were asked to 
arbitrate again on the strengt i. of ‘the origitial appointment of 
March 16, 1958, it is Clear that in thé everits which had happened 
the arbitration agreement, did not ‘provide, for sufficient 
machinery for effective arbitration and „the "Original reference 


. could not be revived. 


The Chamber can effectively arbitrate only by acting 
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throygh: an arbitral, court, duly - юре. to, act in the 
reference. and to make an award, | | 


1.1 


Ihe time ab: TN an. ‘award by. the arbitral court 
consisting of Messrs Carstairs ‘and McCraw ` appointed on 
March: 16; 195$ had" expired., long.-ago and Һай not, been 
extended. The;authority, of the arbitral ош! to make the 
award had therefore terminated of efflux. ot. ime. . It is riot 
therefore necessary to decide if their authority was terminated 
by the making of an award which was in excess of jurisdiction 
and therefore invalid. 

The Rules do” not provide foe the а E new 
arbitrators in place of Messrs. ‘Carstairs and: McCraw. in the 
events which have bappend І oo ke 

' Rule VIL has no, application; b ш Messrs. ‘Carstairs and 
McCraw did not allow their time to make the award. to expire 


without making.an-award. 3s 2» у" o, rarr oinc.. у 

I do not think they refused or neglected to act or became 
incapable of acting as contemplated by Rule X. I think there- 
fore that Rule.X also has no application. 


I think therefore that the Rules did not provide machinery 
for further effective arbitration in the circumstances, 

Assuring that in the circumstances appointment of new 
arbitrators could be made under RuleVII and X such appoint 
ment has not been made. 


No appointment was made under rule Vii. It is now well 
settled that undes that Rule new arbitrators had to be 
appointed and Messrs. Carstairs and McCraw could not be again 
appointed arbitrators. 


Mr. H. A. Luke was appointed arbitrator in place of 
Mr. Carstairs under Rule X. If Rule X had any application, 
arbitrators were required to be appointed in place of both 
Messrs. Carstairs and*McCraw. If an arbitrator may be said to 


Civil. 


1955. 
== 


Hulaschand 
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jute Factory 
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Civil. + have failed or neglected to act after he has made an award, 
then both arbitrators failed and neglected to act because the 


Е ЗА authority of both’ was terminated of efflux of time. No 
Rupchand arbitrator was appointed in place of Mr. McCraw. А 
v. 
due килу ' The arbitral court consisting ‘of M Js. McCraw and Luke 
"m was illegally constituted and had ‘no 0008 to make the 


Sach ni. у. award April 38, 1951. 


"du these circumstances the award must be set aside. : 


I passed. the ens order: — 


ES ip award is hereby set aside. 


I do not make an order енй the irene under 
S..19 of the Indian Arbitration Act because neither party has 
asked’ me to “exercise my power under’ that section: The 
petitioner is entitled to the costs of this application. 


| €. e Bose Solicitor IE the Perinone, 


Е a t 


Orr. Dignam & Co. Solicitors! for the Opposite pay, 


à A NM К mE Award set aside. 


Vor. 96.] . , ,HIGH.COURT. 
Ы MENS МОЕ CIVIL. 


Bagore Mr. justos K. с. -Das Gupta and 
. | Мт. Justice B. K. Guha. 


HON'BLE HARENDRA NATH RAY CHAUDHURY & ORS. 
v. 
NABA KRISHNA RAY CHAUDHURI & ORS.* 


Cess Act—Secs. 5, 6, 34, 35, 38; 39, 41, 42, 101 and € to Collector 
against Order passed by Deputy Collector, when lies—Order passed 
without jurisdiction, if requires be negative by suit or appeal—Appeal 
іо | Commissioner, * when les—When refund: of “arrears of Сез 
paid to a wrong person will be allowed. ` 


In preparing the valuation-roll the Collector has authority to show in 
the roll the valuation of the estate and the valuation of all tenures within 
the estate. He has no authority in law to showin a valuation ,roll, after 
the valuation of the estate has been shown, the valuation of a tenure out- 
side that estate. The preparation of the valuation-roll in respect of a 
tenure not within an estate is an Act without jurisdiction. The necessary 
consequence is that there can be no liability to pay on ле basis of the 
entry in the valuation-roll with respect to the tenure. ' - = 


The act of the Collector in showing within Estate A the tenure which is 
actually comprised in Estate B does not create the legal position of the 
tenure becoming, ‘‘included in Estate A’’ within the meaning of Section 41 (2) 
of the Cess Act. When Section 41 (2) says that every holder of a tenure 
shall yearly pay to the holder of the estate ‘‘within which the land held 
by him is included", it means that the payment has to be made to the 
holder of the estate within which the tenure is m fact included and not to 
the holder of the estate within which it is wrongly shown to be included. 


oN 


Proviso to Section 101 of the Cess Act contemplates an appeal to the 
Collector against an order passed by a Deputy Collector under the Cess Act 
and not against an Order which the Deputy Collector is not authorised to 
passe under the Cess Act. An order which the Deputy Collector is not 
authorised under the Cess Act to pass is a nullity and does not required to 


* Appeal from Appellate Decree against the decree of Sri S. N. Guha 
Ray District Judge of Zillah 24-Parganas at Alipore in Title Appeal 
No. 568 of 1948 dated the 4th of August 1949, affirming ‘the decree of 
Sri ЇЧ. Banerjee, Additonal Sub- x 3rd ERS dated the 6th 
ot May, 1948. : x bw 
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Civil. be negatived by suit or appeal: Section 102 of the Cess Act has nothing to 

ч do with the inclusion within the valuation-roll of an estate a tenure which 
1955. is situated within another estate and deals only with, the agtual question. 


Нор’ БА of the valuation made. ‘The presence of Sections 101 and 102 in the Cess 
Harendra N. Roy Act, therefore, does not stand in the way of ordinary Civil Courts granting 
Chaudhury suitable reliefs in appropriate cases. . 


Naba. "rishna x 


Roy Chaudhuri In execution of a certificate the а realised from the appellants 


a certain sum of money as arrears of cess for a tenure which, although 
Das Gupta, J wrongly shown in the valnation-roll prepared under Section 84 and 
> ^' published under „Section 35 of the Cess Act ав included in respondent's 
was in fact included within another estate belonging to different propiietors. 
The appellants instituted a civil suit praying for declaration that they were 
not)liable to pay cess, for their tenure to the respondgnts and also for getting 
refund of the sum realised from, them by the respondents in the certificate 
case. The suit, in so far as those. prayers were concerned, was decrees. 


«Gone: ‘Chand Barhal v. Mohit Krishna Kundu (1) and 
Harendra Kumar Roy тошу у. ое ef State for 
India (3) referred” б— и 


"Suit for-declaration anid for refund of arrears of cess paid 
to a wrong person. = 


" Appeal by the plaintiffs. 


“ 


`. The material facts will appear from the judgment. 


^ Atul Chandra Gupta, Surendra Nath Basu (Sr.), Ramendra 
Nath Basu and Hari Prasanna Mookerjee—tor the Appellants. 


_ Purusottam Chatterjee and - Rameshwar Sahü ctor the 
Respondents. 


_ The judgment. of tie; Court was as | follows : | ке 
к. €. Das Cupta, d. —In execution of a cettilicate for 
arrears of rent and .cesses a sum of. Rs. 3,111-7-0 was realised 
from’ Rai -Dhirendra Nath Choudhuri, «predecessor of.some 
of the appellants}: апа: Rai: Harendra -Nath Choudhuri, in 
certificate Case ‘No. 12 P.W. of' 1941-42 of the ‘Aliporé 
, Collectorate. This suit was first instituted by Rai Dhirendra 


e (1) (1932) LL.R. 60 Calc. 145. 
(2) (1928) IL R. 55 Calc. 1855. . 


March, 24. 


i 


is 961, HIGH COURT. 


Nath Choudhuri alone with | Rai Flanda Nath “Choudhuri 
impleaded . 'as. a. pro-forma ` defendent. -- Later Rai. Harendra 
Nath ‘Choudhuri. was „transposed to the,. category of the 
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Civil. 
1856. 
n'ble 





plaintiff, and Rai Dhirendra Nath Choudhuri haying died his qo UE Roy 


son amd widow. were substituted in: his.place.. The case of the 


aucun 


plaintiffs is that nothing was payable at.all: for the rents and s "Krishna 
cesses alleged to be in arrears nothing was payable as rent as Roy Chaudhuri 


the tenure with.a rent of Rs. 51-9-3p. jn: respect, of which rent 


asi cess as the Chingrighata Hat for which cess was said to be 
in arrears was not in the defendent’s estate, ‘but was within the 
estate of ‘which Sen Babus were the proprietors- "The plaintiff's 
asked for a déclaration: that, the tenure did пої, exist. and that 
no cess of Rs. 357-13-3р. was. payable: by the plaintiffs to the 
defendent ‘and: for refund- of the . amount `of. Rs. -3,111-7-0 
realised in. the certificate proceedings. i 

We are по longer concerned with.the ‚сазе that there was 
no tenure for which the rent.claimed to be in'arrears was said 
tó'be payable as the . decision -of the. Court. »below.—rejecting 
this part of the plaintiffs case is not challenged: before us, at the 
time of hearing of the appeal. .The Gourt below also rejected 
the 'plaintiff's.case , that they were not liable to pay to the 
defendent the cess of Rs. 357-18-3p., As regards - this part of 
the plaintiff's..case the, trial court held that. the valuation-roll 
as prepared by. the Collector. remained . inforce and that the 
liability to pay cess on the. basis: of the yaluation- roll remains 
until the rol] has been decided. to. be, vltra, vires: by a competent 
Court.. 'On appeal. the learned District Judge also held. the 
valuation-roll to be -binding ‘on, the plaintiff's., -He further 
pointed. out -that the: plaintiff's: had not, availed, themselves: of 
the provisions in the Cess Act itself against the. incorrect entry. 
He thought further that the plaintiff's had no reasonable 
grievance as,all.that had taken place was that instead of paying 
to; the Sen. Babus;,,which he would: have to if the Collector. had 
not:made. the, «mistake, , he paid. the. equivalent. в sum to the 
respondents. . ~ ,-« e pero due ар E SNO 


ET j 
Dyer Сеш гы кы gu ns 


. As, regards this. ut point which: impressed. пе learned 
District .Judge, I -am ‘cltarly. of. opinion, that the. Court, cannot 


refused to give the plaintiffs relief merely. because. they. had not , 


D 
„was claimed ‘had no existence at all and nothing , was payable Das Сири, Ј. 


Yor 


~. 
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Civil. to pay anything more than what they would have to pay X the 
1955.. Collector had prepared the valuation-roll correctly. Tf there 
Чыг was no liability to pay to the respondents, the plaintifís are 
Harendra N. Roy entitled to have that declaration and such other relief that 
| сао: follows from that legal position. `- #5 
Naba ‘Krishna | , * 
Roy Chaudhuri Jt jg’ necessary therefore to consider first the question 
` "x. C. | whether there was in [ам amy liability of the plaintiffs to pay 


Das Gupta, J. cess at rate of Rs.' 357-13-3p. for Chingrighata Hat to the 
defendent. The plaintiffs case that the Chingrighata Hat is 
íncluded in the Sen Babus' estate and not within the defendent's 
estate is not disputed. “In preparing theevaluation-roll under 
Section 34 of the Cess Act, however, the Collector mentioned 
Chingrighata Hat as one of the tenures within the defendent’s 
estate. The question is whether this action of the Collector 
produced the legal consequence that the plaintiffs are liable to 
pay cess іп respect of these lands to the defendent. 


Section 5 of the Cess Act provides that all immovable 
property—with certain exceptions with which we are not 
concerned—shall be liable to the payment of a road cess and a 
public works cess. Section 6 provides that these cesses shall be 
assessed on the annual value of lands and the rates at which 
they shall be levied shall also be determined. Part II of the 
Cess Act contains the provisions for determining the annual 
valuation and the rates and also the manner of realisation. As - 
in the case of the first valuation so in all cases of revaluation 
the valuation-roll has to be prepared by the Collector for each 
estate. Section 34 provides for the preparation of the valuation- 
roll and. Section 35 for the publication thereof. Section 34 is 
in these words: — 2 

“Whenever any valuation or revaluation is made 
under this part, the Collector shall cause to be prepared 
from the returns furnished to him and from the valuations 
made by him in accordance with this Act a valuation-roll 
of each estate within his district and of the tenures therein 
comprised, noting thereon for each estate the amount of 
. revenue annually payable to Government on which the 
è deduction specified in Section 41 is to.be calculated”. ` 


Vor. 96. HIGH COURT. 


We are not cohcerned here with the second paragraph of 
Section 34. It is important to note that the valuation-roll has 
to be prepared for each estate and of the tenures comprised in 


the estate. 


of the rate at which road cess and public ‘works cess will be 
levied. Before, however, Section 41 is reached there is nothing Naba. а! 


in the Act providing for the payment by either the holder of Roy: ыа 


the estate ог the holder of the tenure of the cess that i is assessed. 


The relevant portion of Section 41 is these words : 


"Except as otherwise in. this Act ~ provided— 


(1) every holder of an estate shall yearly ‘pay to the 


collector th entire amount of the road cess and public 
works cess calculated on the annual value of the lands 
comprised in such estate, at the rate or rates which 
may have been determined for such cesses respectively 
for the year as in this Act provided, less a deduction 
to be calculated at one-half of the said rates for every 
rupee of the revenue entered in, the valuation-roll of 


such estate as payable in respect thereof ; 


every holder of a tenure shall yearly pay to the holder 
of the estate or tenure within which the land: held 
by him is included the entire amount of the road cess 
and public works cess calculated on the annual value 
of the land comprised in his tenure at the rate or 


` mates which may have been, determined for such cesses 


respectively for the year as in this Act provided, less 
a deduction to be calculated at one half of the said 
rates for ey rupee . of the rent payable: by ; him for 


such tenure" Ls 


There can be. obviously no difficulty. about the payment 
which :the holder of a, estate has to make to the Government. 
The, valuation of . the, estate is already there shown in the 
valuation-roll duly prepared and published ; the rate has been 
fixed ; as soon as Section 41 (1) says therefore that’ every holder 

of an estate shall yearly pay to the collector the entire amount 
of the road cess calcujàted on the annual’ value of the lands 
compromised i in such estate, as the rate or rates which may have 
been determined minus certain кесше deduction, thee" 


Civil. 
1955. 
n'ble 


*Sections 38 and 39 provide for thé determination un №. 
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amount he has. to pay is known and the person to whom the 
payment -has to be made is known. The time ofepayient is 


| ны in Section 42. . . 


94 
ёа 
. 188. 
нане. 
наа N. Ro 


uri 


The. second Sub-Section of Section. 41 próvides for the 


in eed recou ment b the holder of estate for the whole or part of 
vus upa ry P 


K. C. 


Capes J 


the cess he ‘has to pay from tbe, holders of the terure within 
the estate. As was pointed out in thé case of Gorachand 
Barhal v. Mohit Krishna Kundu (1) the policy of the 
Act is to apportion the liabilities of the various parties on the 
basis of thé valuation-roll; and the superio[ is merely a 'sórt of 
а conduit- -pipe through which the contribution of the inferior 
ultimately. passes to the Government. This is clear from the 
different provisions as “regards payment in Section 41. The 
consequence of. Sub-Section 2 of Section 41 is that for each 
tenure included within a estate the value being as stated in the 
valuation-roll prepared under Section 34, the rate being as 
determined under Section 38, it is á matter of simple 
arithmatic to assertain the amount payable, after making the 
deduction as provided in Section 41 (2). The time for payment 
in this case is provided in Section 42. 

What is to happen however where in making the valuation- 
roll the collector wrongly shows a tenure Within Estate A, as 
being within Estate B. It seems clear to me that in preparing 
the valuation-roll the collector has authority to show in the 
roll the valuation of the estate arid thé valuation’ of all the 
tenures within -the estate, but no authority in law, to show 
in a valuation-roll, after the valuation of -the ‘estate has been 
shown, the valuation of a tenure outside that estate. The 
preparation of the valuation-roll in respect of a tenure not 
within an estate is therefore ап act without jurisdiction. *The 
necessary consequence must bé that theré can be nó liability 
to pay on the, basis of the entry in the _valuation-roll with 
respect to such tenure. І 


Even if; «however, . it was possible to hold that the 
, Preparation: of a valuation-roll in respect of a tenure, on the 


а) (1932) LL.R. 60 Calc. 145. “ ж 


Vor. 96.1 . : HIGH ‘COURT: Cos - 
a 

wrong ‘basis that it is included within à particular estate, is an 
error in thé éxercisé of jurisdiction and not a nullity, it is to be 
remembered that the liability of the holder of the tenure is only 
to pay the cesson the valuation as mentioned inthe valuation- 
roll to the holder of the’ estate within which is actually is. 
There is no such liability to pay the cess to the holder of the 
estate, within which, the collectof wrongly mentions it. The 
act of the*collectér in showing within Estate A- the tenure 
which is actually in Estate B, does not-create the légal position 
of the tenure becoming “included in Estate A” within the 
meaning of Sectiop 41 (2). ` When this Sub-Sectiori says there- 
fóre that every holder of a tenure shall yearly pay to the holder 
of the estate бг tenuré "within which the làrd Һа by him is 
included", it means in my opinion that the payment has to be 
made to the holder of the estate;. within which the tenure is 
in fact included and not the holder of the estate within which 
it i$ thought to be included or wrongly shown to be included. 


I hàvé therefore come to the-conclusion that the holder 
of a tenure has rio liability in law to pay cess to the holder of 
of the estate Withiii which it has wrongly been shown to bé 
included and- that the plaintiffs, as the holders of the tenure 
of Chingrighata Hat which is within the Sen Babus? State, had 
no liability to- pay cess to the defendent within which this 
estate did not lie. In Harendra Kumar Roy Choudhury v. 
The Secretary of State for India. (1) and Mallik, J. 
held that if “at ‘the ише when the. <cértificate for 
arrears was issued there’ were no Arrears. the certificate was 
ultra ires and all proceedings thereon were null and void and 
thé party ihjured by such certificate Баа а right to “seek relief 
in the Civil Соме 

я T ; 
Theré remains for consideration the contention which 
apparently fóünd favour with the learned District Judge that 
the Cess Act itself contains provisions for relief against the 
eirór пой complained of, and no other remedy is open to the 
plaintiffs; The pones which ` are said to prescribed the 


(i) (1626) Lik. sb Calc: 1388. LEE ER: be 
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mode in which the plaintiffs ought to have sought his remedy 
are those: contained in Sections 191 and 102 of the Cess Act. 
Section 101, prays — i. | 


“The Collector may, - aah the алев of the Com- 


ШЕРА missioner, -delegate all ог any of his powers , and ‘functions 


Roy Chaudhuri under this part to be exercised, under -the control and super- 


К. С. 
Das ‘Gupta, - J. 


-> 


- 


vision of the Collector, by any. Deputy Collectoz, Assistant 
Colector Sub-Deputy, Collector or other officer of like rank +, 


А Provided that every odes passed by such Us Collector, 
Assistant ` Collector, 'Sub-Deputy.. Collector or other officer shall 
be appealable to the Collector within fifteen days of such order 

being passed.” 

It appears -that in- the present case the valuation- roll -wag 
prepared by the Deputy Collector. -It may be presumed that 
the Collector of the District had delegated his functions under 
Section 34 to the Deputy Collector. Assuming that the 
prepafation of’ the -valuation-roll was .“an -order passed by the 
Deputy: Collector,” an . appeal lay to the Collector. Clearly, 
however, tlie Section contemplates an appeal against an order 
passed under the Act and not :against an- order which the 
Deputy Collector is not ‘authorised to do under the Act. -An 
act which the officer is’ not authorised to do. is a nullity: and 
such an act does not require to. be negatived by anybody either 
by a suit-or by an appeal. The fact. that no appeal was 
preferred under Section 101 of the Cess Act.does.not make the 
act which was without jurisdiction an act with jurisdiction. 
The ‘fact that no appeal was: preferred. under Section 101 
cannot therefore , make the  valuation-roll: E on the 
plaintiffs. ‘ 

Section 103 of the Act provides that Sven person who арап 
deem: himself to be aggrieved. by . any valuation made by а 
Collector may prefer, his. objection, .to* Һе Collector 
and ‘of stich’ -objection ‘being disallowed ` may .арреа] 
to the Commissioner арӣ: ,. Һе, decision of, the Commissioner 
shall: be. final. It is important.to notice: that Section, 108, has 
nothing to do with the Act of including within the valuation- 
¿roll of an estate a tenure which -is.-situated within, another 
êstate and deals with only the actual quon of the valuation 
made. 


Vor. 96.] "9? HIGH COURT. 7 Oe 


In my opinion, the presence of these provisions in the 
Cess Act do not in any way affect the right of the plaintiffs to 
show that they were not legally liable to pay the cess in 
question. * 


For the reasonf already mentioned I-have come to the 
conclusion that the plaintiffs have succeeded in proving that 
there was no such liability.. They are therefore entitled to a 
declaration that they are,not liable to pay these cesses to the 
defendent. They are also entitled to get a refund of what was 
actually realised from them on account of cesses in the 
certificate case. The certificate that was filed appears to have 
been destroyed. The appellants have produced before us a 
copy of the entries in the registar of certificate, from which we 
are satisfied that'this certificate included the cesses at the rate 
of Rs. 357-18-3p. and also the interest at the rate of 61% 
and must ,have included the amount -of Rs. 1,549-2-0. 
The рр: аге fBeretore entitled to a refund of this 
amount. 


We therefore allow the appeal in part.and ‘set aside that 
part of the judgment and decree of the Court below which 
deals- with thé question of liability for.cesses for Chingrighata 
Hat and the question of refund of the cess that has been paid 
and order that it be declared that the plaintiffs are not liable 
to pay cess at the rate of Rs. 357-13- 3p. to the defendent for 
Chingrighata. Hat ánd that the defendent do refund to the 
plaintiffs a sum of Rs. 1549-2-0. - 


In view of the divided success of the parae there will be 
no order as to costs in this Court. 


d B. K. Guha, A 
I agree. 


P. К. D. 


ael : Appeal allowed in part. 
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‘CIVIL REVISION... 


m RE 1 | dt 1. _ К > Ve 
. Before Mr. Justice К. C. Das Gupta and 
Mr. Justice D. B. Mookerjee. ө 


-МІРМАРОКЕ ZEMINDARY: GD.. LTD. 


i 


| FHE REGIONAL FOREST ,OFFICER, MIDNAPORE.* 


Forest Act and the Rules . framed theie-under—Inclusion of Scheme of 
с afforestation in working plan, if authorised by law—Scope of Art 227 
af the Constitution of India. ee 


' The pétitioner applied to the ‘Regional Forest Officer for sanction of 
deviation from certain’ working plans by deletion of plan- of afforestation 


. оп’ the ground inter alia that the paragraphs in which the, plan of affore- 


“station yas embodied: were not authorised by the Forest Act and the Rules 
framed thereunder. The applications мее refused and the appeals 
preferred "by the petitioner to the appellate ‘committee constituted under 
the Forèst АСЫ еге ‘also dismissed: "The petitioner thereupon’ approached 
the High Court for allowing his applications for deviation in the exercise 
of its powers of Superintendence under Art. 227 of the Constitution. 
There haying been in the cases such refusal by the appellate committec 
to do its duty as calis for High Court's exercise’ of its powers and 
performance of its ‘duty of Superintendence under Art. 227 of the 
Constitution{i.theHigh - Court. deeméd: it fit and proper that in the 
performance of its function of Superintendence over tribunals it should 
remove the injustico by itself ordering that the proper for deviation be 
allowed. The making of statements in the working plans about a Scheme 
of afforestation was something which ‘the owner of the forest was not 
required tó'do under the Forest Act or the Rules framed: thereunder. 
The inclusion of any scheme of afforestation in a‘ working plan is wholly 
unauthorised by Jaw. The Regional forest officer had no right in law to 
refuse to sanction the deletion of the plan.of afforestation. The word 
‘‘prescribed’’ is defined in the Forest Act as '"'prescibed by the: rules” 
made by the Government.’ Any thing which «is not prescribed: by the 


- rules but is prescribed by the Regional Forest Officer does not full within 


the definition of prescribed “ . ‘ i 
©: ` e 
The .Superintendence under Art 2977!includes  Superintendence 
of Judicial functions of Courts and Tribunals. Articles 227 gives the - 
High Court the power and also imposes upon it the duty of Superintend- 
ing all courts:and tribunals.. The power is given and the duty is imposed 
in order that the High Court may do whatever may be necessary to 
-ensure that: courts and tribunals achieve the objection for which they 
exist, namely, that Justice is done. The functiop of the High Courts in 


*. * Civil Revision Case Nos. 1379 & 1381 of 1961. 


AUT - tr me Acte: Fee 1 (ttn ea ~ 


Yon 25: ] HIGH COURT. 


зу, 27 


the exgicisc of е | power and in the ветар ot the ;duty , under Civil. 
Art. 227.0Е the Constitution is not of the same scope as their function as , „е 
appcllate or revisional- ‘court under the Civil or. Ciuninal Procedure Code or 1904. 
. other statutes Surider whitch appeal or revision "liis to the: High Court. Midnapore 
The “High ' Court will” refuse ‘to’ act merely: because a court or tribunal Zemindary 
lias come to an erroneous азов: Where, howevér, a courtior tribunal page Ltd. 
has 1efused -to do' ‘its „ашу that, is cminently а, matter within the scope of det e nz ional 
Superintendence within the meaning of Ait. 227 ‘of the Constitution and Тре 1 ол 
the High Cou will ‘whenever ‘it’ finds ^ that other’ convenient “modes of Midnapore ' 
Үс essing” the tievatice, that has esulted ' from the'coürts of tribunals қ — 
not doing their duty, .are'-not.-readily.2tavailable (о · vihe aggrieved party D К. C. 

as Gupta, J 
direct the courts or uibunals concerned to do- their duty and in, suitable : 
cases the High Court will itscl£ 1cmedy-the injustice that has resulted 
trom the iefusal. “The fact that such refusal was consequence , of an 
honest inistake òf fact’ oe law' will not make it any'the ‘less‘a! refusal by 
the court or tribunal Чо do its duty and will be no mound. fori the High 
Court staying its hand .to.set matters right., DAP pp у, 
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Application: dor  Revidon- “ошо, Anide 297. jet the 
Constitution of India. уы, a Чы» eee ne ca orat 
The material facts will эрк boni the judgment. 
Us te 
Atul Chandra Gupta with P Kumar Sen Сира 
and Jnanendra Nath Mukherjée tor: the Petitioner. 


r 
РА 


Sitaram Banerjee P Жина Ray ‘Choudhury— 
for the Opposite Party. Mp ДЯ: Же 5 e 


“м у ^ 


The judgment of the Court- was.as follows:— ` 


К. б. Das Gupta, J.:— Ву ‘Notification Publishied in i the June, 16. 
Calcutta Gazette on , the;/i5th: of September, ~* "1949 the D : 
Government of West Bengal directed-.that every >owner of a^ 
priva&e forest, which was not.a--vested. forest;- situated: iù tbe 
Garbeta Police Station, excluding ‘certain moujas with: which 
we are not concerned “shall in the.manner provided: in the 
rules published under Notification" No. 938 Forest:-dated © 16th = 
November, 1946 in the Calcutta: Gazette-of the 21st. November, . 
1946 prepare a working plan for the conservation! of ‘such --. 
forest and shall submit euch plan to the Regional. Forest Officer 
on or before the 15th. December, 1949:".: The direction was * 


given in exercise of the powers vested in the Government of ^ 
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1 буз gd, 


West Bengal by Section 3 (1) 96 the West Bong Forest Act 
which. is in these words:' ' А 


ол. ^4 1+ te 


“The Provindiàl Government may, Буе notification, 
direct that every owner of a private forest which is, not a 

' vested forest, but "which 'is situatéd. within such area as 
‘may be specified in the’ notification, shall prepare in the 
prescribed manner and ‘submit within the period 
‘mentioned in the notification to the. Regional Forest. Officer 
‘a working plan for the conservation of "such. ‘private 
forest.” 1 pe NE pnm 
For finding. out what ‘was prescribed we have to ascertain, 
silia rules had.been framed by .the. Government of West 
Bengal under the rule making power conferred by Section 57 
of the Act. It appears that rule 11 of these Rules provides 
that a working plan shall be prepared in accordance with the 
instructions in Appendix "A'to'the Rule’. ' Appendix A sets 
out the form in which the working plan is to be prepared 


thus: — 
APPENDIX. 
pic PART UL. ^ | 
1. Area and legal position, 
2: General description of Forests, 
3. Rights of user. 
4. The details of: past working,: 
5. Markets and disposal of Forest produce, 
ч foa аео ууз ' Т e ^ ЕО] 
‘PART IL ^ 
a ' . 
6.' General object of management, ` ? 
7. «Тһе period covered by working" pun а ‘ 
8: „System of лише d s 
9. : Rotation, ^ d 
10. Calculation of: maximum: Telling ре year, 
1i. Felling plan, 


ti се; 


Method of felling, i 
Protection and кшш of: young’ сор, 


+ 
e! 
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s ' 


14. Regulation and limitation of rights of user. E Civil. 
15. Controf of the prescriptions of the plan, 1954. 
16. Annual record of work:due in the forest, ù ed 
: Midnapore 
17. Maps. EN i - ' Zemindary 
E Ve ea Сер р 


x cen qus - 
Explanatory notes as'regards the different. paragraphs as The Re iona? 


set out in the ' form are also given ..in,the. Appendix. As Forest Officer, 
р ара Midnapore 
regards paragraphs a for the general description of Forests—the ze 
. . : : А К. С. " 
following explanatory note. is given: eM el E Das Gupta, J. 


“A brief. rete оп“ the type. of forest, its condition or 

- the principal species of. trees growing therein should be 
given." (For the. purpose of. describirig the. condition of 

the forest it will normally be sufficient to class. as. good, 

medium:or poor in.respect of the growing stock thereof). 


(Particulars should be carefully recorded of any areas 
which are waste lands: and. which may required  re-affore- 
station)". In spite of this explanatory.note which .makes it the 
duty of the owner to record in the working plan particulars of 
areas which: are waste;lands and which may require re-affore- 
station, there. 15, it'is worth.noticinà no provision in the form 
for any plan of afforestation or HewRoreste uon. ' ; 

The petitioner, the Midnaporė aa ias TORA 
Limited,..prepared and ‘submitted three working plans exactly 
in the form in Appendix A for three private forests: These 
plans were not, however, approved ·. by the: Regional Forest 
Officer, who, however, pérsuaded: the. petitioner to prepare and 
submit fresh working plans. in a form containing . two 
additional paragraphs- one ‘of which was-Numbered 11 (b) for 
showing: “the planting. programme" and... the other -being 
numbered. 12 (A) for’ showing : “method: of afforestation”. 
Under 11 (b): was'shown thé-:total area of blanks.and waste 
lands.and the annual area.‘to:be planted up; paragraph 12 (A) 
was filled in the’ following manner:. The ‘afforestation work 
shall be done on the following lines but an afforestation plan 
shall be submitted .. well ahead of the;/planting': time to the 
Regional Forest Officer, > шро for'approval ; Z2 


() The area to he ‘afforested ‘annually n may be protected 
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- from cattle either by digging a cattle-proof trench all rownd or 
by fancing or peny by both. sebo Siy epo 
, К ‚ ® 
(ii) ‘Lines of plants may not be vider then 6 ft. apart in 
case of showing by seed and not moregthan 6'x6'.in case -of 
planting of transplants. Lines for sowing should be hoed -up 
at least 9” deep before sowing seed. .Soil іп the places of 
fransplamntic should be ша to a Sep of one.foot, 


(iii) The following species may ie used: 


.- Sal Peasal Mohua,’ Karam, Simul,*Gamar, Siris, Sisoo, 
and Cassia Siamen. Any of the above species or a mixture of 
them may be used. Ailanthus-.Excelsa, Chatiwan, Bamboo 
апа Sabai may also be used in boundaries and contour trenches 
but will be limited to 10% of the total regeneration area. when 
grown pure. 

" TE colis з i: 2 
' (iv) Areas in which the plantation has failed are to be 
infilled: in the see ea years". 


| These plans were абра by the Regional Forest Officer. 
Shortly after that the petitioner applied to the Regional Forest 
Officer for sanction of'deviation:from the plans by deletion of 
the plan of afforestation as mentioned in paragraphs 11 (b) 
and 12 (а) on.the ground inter alia that these: paragraphs were 
not authorised by the Forest Act and the Rules thereunder. 
The applications were refused: and the appeals preferred by 
the petitioner ‘to the Appellate, Committee constituted under 
the Act were.also dismissed, the Appellate Committee being of 
opinion :that “conservation includes such measures as are 
necessary to stop erosion of soil; Afforestation is one of such 
measures and is certainly included in_the term ‘conservation’ " 
"Accordingly préscription 11 (b) and 12 (A) are quite in keeping 
with the law and very reasonable; prescription .11'(b) and 
12 (A) are not practically any new direction but were issued in > 
elucidation. of the main clauses of the rules.” .. 
The panoni new prays to this "Court that we should 
* sallow the application for.deviation, in the exercise of our.powers 
of Superintendence under Article гет of fhe constitution, 


Vor. 96.] : HIGH COURT. 
"This Article provides ; "Every High Court shall have 
Superintendence of ali Courts and Tribunals throughout the 
tewitory in relation to which it exercises juridiction." It is 
well settled now (hat this Superintendence includes Superin- 
tendence of the judicial functions of Courts and Tribunals. 
This Article-thus gives the High Court the power and also 
imposes on it the duty; of Superintending all Courts and 
Tribunals. -The power and this duty are given in order that 
the High Court may do whatever may be necessary to ensure 
that Courts and Tribunals achieve the object for which they 
exist namély that justice is done: The framers of the 
constitution' put no limiíations on this power and this duty of 
the High Court. Thè different’ High Courts have had often 
to consider the question in" what circumstances they would 
intefere with the decisions of Courts апа Tribunals in the 
exercise of this power of Superintendence.:- They all agree that 
the function of the High Courts in the exercise of the power 
and in thé performance:of the duty under Article 227 of the 
Constitution is not of the same'scope as their function as 
appellate'or revisional.coürt -under the 'Civil or Criminal 
Procedure Codes or other ‘statutes under which appeal or 
revision lies to the High Court. Though, therefore, it is part 
of "Superintendence", as ordinarily understood, to set right 
whatever һаз` опе wrong; the High Court will refuse to act 
merely’ because a Court or Tribunal has come to a decision 
which is erroneous because ‘of a wrong decision on a question 
of fact or on' a wrong decision on a question of law. Where 
however, a Court or a Tribunal -has refuséd to do its duty, 
that is eminently'a matter within the scope of Superintendence 
апае High Court will whenever it finds that other 
convenient modes of redessing the ‘grievencé that has resulted 
fibm do the Courts "Tribunal not doing its duty are not 
readily available to the aggrieved " party direct the Court or 
Tribunal'concerned to do its duty or in suitable cases itself 
remedy the injustice that ‘has resulted from such refusal. The 
fact that such refusal was the consequence ‘of ‘an’ honest 
mistake of fact or law will not make it any the less a refusal 
by the Coürt or Tribunal to do its duty and will be no ground 
for the High. Court staying its hand to set matters right. Ы 
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Mr. сй. РРА that there „has in these qases been 
such a refusal by the Appellate Committee to, do its duty, as 
calls for this Court's exercise of its powers and ‘performance of 
its duty : ‚of, Superintendence. As І. have already, mentioned, 
the form „as set - out in Appendix, A.to the, Rule does not 
provide for any plan or programme of afforestation. In 
making the statements. in paragraphs 11 (b) and, 12 (A) of. the 
plans, about a scheme of afforestation by planting, in the waste 
lands, of. the. forest, the owner of. the forest, was undertaking | to 
do something which. he was not required „(о do, under, the 
provisions of Section 3 (1) of the Actor ВЕ 2 terms of. the 
Notification ; for , Section B provides _ for, direction to prepare 
Aj;plan in the, prescribed | manner that is in the manner 
prescribed by the , rules, framed under the, Act, апа. фе 
Notification itself very. rightly directed preparation of a. plan 
in accordance with, the rules of, 1946; which rules having, been 
framed чег the Act of 1945 were. the, rules. for the purpose 
of deciding what has been prescribed, These rules, „as, I, have 
pointed out more than once, do not provide for any, scheme 
of afforestation of waste land. to, be. included in the 2 working 
plan... C ghee ey 
Mr.. Gupta, has argued that, the scheme of the “Act, ‘even, if 
the rules that were actually ‘framed under, Section 57 of the Act 
and the form in Appendix A for the working plan be, left out 
of. consideration, clearly, is that, the, plan, for conservation of 
forests, for which Section 3 provides could not include any plan 
of afforestation. and, he has,,for, this purpose .drawn our 
attention: to; the fact that the matter of afforestation has, been 
separately provided | for іп, Sections ao and 11 of, the Act. It, is 
not necessary for our _ present purpose, to consider .the corre£t- 
ness of this argument : For assuming that this, argument is 
rejected, the consequence, ‘will only be that, it will be within 
the, competence .of the State Government to prescribe Ьу rules 
the work of afforestation, to be included in the working plan 
under. Section 3., As yet no rules prescribing this have been 
framed, so that the legal position, is that fhe inclusion by: the 
owner ot “any scheme. of afforestation in a working plan. sub- 
mitted tnde; Section 3 is wholly unauthorised by the Act. 


Vor. 96.] MIGH COURT. 


Having undertaking thus to do certain things which were 
neither required" nor authorised by 'the Act the ' petitioner 
wanted to’ get out ‘of the ‘undertaking for the very good reason 
that this vould, entail heavy expenditure. In-my opinion, the 
prayer "Was not only reasoriable, büt the "Regional Forest 
Officer had no right in law іп view of the rules to refuse to 
sanction the deletfen of these undertaking. It was certainly 
the, duty of the Regional Forest Officer to insist on the exact 
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terms of the statute being carried out ; not only was it wrong pas einai J 


for him te ask for something which was not authorised by the 
Act to be included in the working plan, it was his duty to ask 
the owner of the Forest to exclude from the working plan 
anything not authorised by the Act even without being asked 
by the owner to d$ so. The fact that he as an expert considered 
the work included jin the plan, though not authorised bv the 
Act, necessary or proper for the conservation of the forest would 
be entirely irrelevant. The Appellate ‘Committee may be quite 
correct in thinking that conservation includes such measures as 
are necessary to, stop erosion of soil and that-afforestation is one 
of such’ measures. I find it impossible to agree, however. that 
merely because afforestation may be necessary for the purpose 
of conservation paragraphs 11(b) and 12 (A) аге in keeping 
with the law. The Appellate Committee has used the word 
‘prescription’ before 11 (Б) and 12(A). .The word ‘prescribed’ 
is defined in the Act itself as “prescribed by the rules” made by 
the Government. Anything which is not prescribed by the 
rules, but prescribed by the Regional Forest Officer, does not 
fall within the definition of ‘prescribed’ in the Act. It is well 
to remember that the Regional Forest Officer acquires all his 
powers under the Forest Act. He has no right to place himself 
above the law. 


When, therefore, the owner of the forest prayed that the 
afforestation plan should be deleted from the working plan, 
the Regional Forest Officer was bound in law to sanction this 
deviation. In refusing the prayer, he clearly refused to do his 
duty The Appellate Committee was equally bound when the 
owner appealed from the order of the Regional Forest Officer 


refusing to, sanction the deviation and by not doing this they. 


refused to do their duty. This refusal on their part has 
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ОНР in the position that either the | owner must incur heavy 
expenditure for carrying out the undertaking in paragrapbs 
1+ (b) and 12 (A), of the working „plan or he must'face 
prosecution under Section 6 (1) of the Act. This is manifestly 
gross injustice and against this there is no convenient remedy 
available to the owner.. I think it right ang proper, therefore, 
that in the performance of our function. of Superintendence 
over the Tribunal, we. should remove this injustice by ourselves 
ordering that the prayer for deviation. be allowed. 


D 


I would accordingly make these Rules, absolute and set 
aside the orders of refusal to sanction deviation „by the Regional 
Forest Officer and the Appellate Committee and order that. the 
applications of the petitioner for sanctioning deviation {rom the 
working. plan by deleting the clauses for afforestation as 
contained in paragraphs , 11 (b) and 12 (A) of the working plans 
be allowed.. 


4 The petitioner will get tite costs of these Rules from the 


opposite party. There will be one set of hearing fee for these 
three Rules. i 


Debabrata Mookejee, J. Я | M ; 


^. agree. | 
Rule absolute. 


' Мог. 96 HIGH COURT. 
` APPELLATE CIVIL. 


eBcfore Mr. Justice K. C. Das Gupla and 
А Mr. Justice В. K. Guha. 


Rs 
SM. SUSHAMA ROY 
v. 
ATUL KRISHNA ROY & OTHERS.* 


Whether a person, not shebait of a deity in the case of a private religious 
trust, can bring suit on behalf of the deity without being appointed 
next friend of the deity by Court—Procedure to be followed for being 
appointed next friend of a deity by Court. 


The question, which arises in this appeal, is: whether in the case 
of a private religious trust, where the shebaits of a deity have precluded 
themselves by their conduct: from bringing a suit to protect the interests 
of the deity, a person interested in the proper sheba puja of the deity 
may institute a suit on behalf of the deity without being appointed next 
friend of the deity by the Court. 


It is well-settled that in cases of this kind the diety is not without 
1cmedy but can bring suit through some other agency than the shebaits. 
If the Court appoints a person as next friend to represent the deity, the 
person so appointed can certainly bring a suit on behalf of the deity. 
But there has been divergence of judicial opinion on the question whether, 
when there has been no appointment by the Court, a person who is not 
a shebait can bung a suit on behalf of the deity. 

On the one hand, in Admunistrator-general of Bengal and others v. 
Bal Kissen Missers & Ors (1), Sharat Chandra Shee v. Dwarkanath Shee (2), 
Tar Bhusan Rar v. Sri Sri Ishwar Sridhar Ѕаїартат Shila Thakur (3) 
and Sree Sree Sridhar Jew v. Ката Mohan Mullich (4), it has been held 
that no person other than the shebait can legally and effectively represent 


* Appeal from Appellate Decree No. 216 of 1949, against the decrec 
of Sri 5 М. Guha Ray, Distiict Judge of Zillah 24-Parganas, at Alipore, 
in Т°А. No. 562 of 1947 dated 7th of December, 1948, affirming the decree 
of Sri K. K. Das Gupta, Subordinate Judge, 6th Court, Alipore, dated the 
26th of August, 1947. 3 


(1) (1994) ILR. 51 Cal. 963. 
(2) (1980) LL.R. 58 Cal. 619. 
(8) (1941) 45 C.W.N. 932. 
(4) (1945) 50 C.W.N* 14. 
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the deity unless he has been specially appointed next friend of the gleity 
by the Court; while, on the other hand, in Thakur Sice Siec Anrtipuina 
Debi v Shiba Sundar: Dassi (1), it has been held that a suit in the паше 
of a Hindu image by a person, who is neither а shebait nor has been 
appointed next friend by the Court but has constituted herself next friend 
without such appointment, was a suit institutedgby a competent person. 
In Sri Sit Gopal Jew v. Baldeo Narain Singh (2) Das, J., after an 
exhaustive 1eview of all cases on the, point, came to the conclusion that 
the provisions of Order XXXII of the С.Р.С. should be applied to suits 
by a deity. i | е 

In Ше present case the Hon'ble Judges have accepted the view taken 
in Sti Sri Ishwar Stidhar Ѕаіартат Shila Thakur's Case (3) and Sree Sree 
Sridhar Jew’s case (4) and held that, if any body other than a shebait 
wishes to institute a suit on behalf of the deity, he should make an 
application to the Couit and the suit will be maintainable only if the 
Court appoints him as shebait of the deity. 


In a particular case the Court may make an ex parte Orde. in order 
to prevent some imminent danger to the Debuttar estate, but ordinarily 
the Court should, before making the order of appointment, consider the 
views of the interested parties. In the case of private Debuttar it is 
necessary and desirable that the views of the members of the family 
should be ascertained before any peison ather than the shebait is 
appointed to represent the deity. ` 


Appeal Ьу the Plaintiff. 


Suit for declaration that a certain scheme embodied in a 
petition of compromise filed in a previous suit, in. which -the 
deity did not join, was void, inoperative and not binding on 
the deity, being against the interest of the deity. NS 


The material facts will appear from the judgment. 
Bhabanath Dutt for the appellants. 

Biswanath Naskar and S. Hazra for the respondents. 

The judgment of the Court was as follows: — 

К. б. Das Gupta, J.,— his appeal raises the. difficult 


question whether in a case where the shebaits of a deity have 
precluded themselves by their conduct from bringing a suit to 


e (1) (1944) I L.R. 2 Cal. 144 (3) (1941) 45 C W.N. 939. 
(2) (1946) 61 C.W.N 383, (4) (1945) 50 C.W N. 14, 
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protect the interests of the deity, a person interested in the 
propef sheba puja of deity may institüte a suit on behalf of 
the deity even, though not appointed as next friend of the 
diety by the Court. - І 


A private debottYr was created by Bhagabati Dassi, for the 
deity Sree Sree Iswar Jugal Kishore Jew by a deed of dedication. 
By the deed the lady constituted herself the first shebait and 
provided that after her death Bejoy Lal Roy would be 
the shebait ; and on Bejoy's death his eldest son would be the 
shebait and in this way the eldest son of each successive 
shebait would become shebait. After the death of Bejoy 
disputes arose between his sons, Atul Krishna and Monmatha, 
over the claim to shebaitship and Monmatha instituted a suit 
against Atul Krishna claiming joint shebaitship with Amulya 
and for framing a scheme in accordance with the principles 
laid down in the case of Pramatha Nath Mullick v. Pradyumna 
Kumar Mullick (1), by the Privy Council. An order was 
passed for representation of. the diety by a Pleader who was 
appointed by the Court. It appears, however, that on the 16th 
ot September, 1943, the plaintiff Monmatha and the defendant 
Atul filed before the Court a petition of Compromise and the 
Court passed an order in terms of the compromise in the 
following words: 


"This suit coming on this day for final disposal 
before Mr. K. M. Islam, Sub-Judge, 3rd Court, Alipore, 
in the presence of Babu Hironmoya Mitra, Pleader for the 
plaintiff and of Babu B. N. Bose Pleader for the defendant 
it is ordered and decreed that the.suit be decreed finally 
in terms of petition. Petition of compromise do form 
part of the decree.” 

e The deity did not join in the petition of compromise and 
there was no mention of it in the decree of the Court. The 
present suit -was instituted by the deity through Sm. Susama 
Roy, who, it may be mentioned, is wife of Monmatha and as 
such a member of the family interested in the sheba puja of 
the deity. The case in the plaint was that the scheme, as 
framed in the previous suit, was not binding on the deity, that 


(1) (1995 LR. 52 LA. 945 - : . 
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it was against the" terms of the arpannama an against бе 
interests of the deity and that a declaration should be made 
declaring the scheme, framed -in the previous sit, void, 
inoperative and not binding upon the plaintiff and that a new 
scheme should be framed for the sheba puja of the deity and 
management of the Borg in terms of the deed of 
debottar. : | 

The defence was that’ the suit, as framed, was not - 
maintainable and further that the deity having been made a 
party to the previous suit the scheme, as framed therein, was 
binding on it under the principles of res-jtd&ata. 


The trial Court held that the suit was not maintainable 
as framed and also that й was barred by  resjudicata; the 
scheme framed in the previous suit being binding on the deity. 
The learned Court below while holding that the suit was 
maintainable agreed with the trial Court that the suit was 
barred by res-judicata and dismissed the appeal. 


It is contended before us that the suit was not barred by 
the principles of res-judicata as the deity, though a party to 
the proceedings, was not a party to x compromise decree that 


was passed. 


In my judgmerit, it cannot be held in the circumstances 
of the case that the decision in the previous suit operated as 
res-judicata. It is not possible, in my judgment, to read the 
decree that was passed as a decree for or against. the deity. '- So 
far as the diety was concerned as a party to the suit, the Court 
must be held to have passed no order at all. In my judgment, 
therefore, the Courts below are wrong in thinking that the 
decree passed as on compromise between Monmatha and Atul 
will operate as res-judicata as against the deity represented by 
a person appointed the Court who was not a party to the - 
compromise and who was not mentioned at all in the decree 
that was passed. 

This brings us to the question whether the suit, as framed, 
is maintainable. It is well settled that when the shebaits have 
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by thetr conduct precluded themselves from bringing any suit 
to protect the interests of the deity, the deity is not without 
remedy but can bring a suit through some other agency than 
the shebaits. This right, it has to be remembered, is distinct 
from the rights of {Йе members of a family who may be 
worshippers to bring a suit for the protection of their rights. 
It was pointed out by Mukherjee, [. in his Tagore Law 
Lectures, 1956, (delivered in August, 1951) as follows: 


MIO .where the deity wanted relief against the 
shebait himself, it cannot possibly be expected that the 
shebait would represent the deity in the suit. If the deity 
has any right of suit at all, it must be exercised through 
some other person as next friend” (P. 986). 


If the Court appoints a person as next friend to represent 
the deity, there is no difficulty and the person so appointed 
can bring a suit on behalf of the deity. On the question 
whether without an order of appointment as next friend of a 
deity, a person can bring a'suit on behalf of the deity, there 
has been judicial divergence. In the case of Adminisirator- 
general of Bengal Ф Ors. v. Bal Kissen Misser & Ors. (1), 
Page, J., expressed the view that it is permissible to file a suit 
for possession in the name of the Idol where a shebait has not 
been appointed and that the Court will in such ‘cases appoint 
some person to act as agent ad-litem for the Idol. As has been 
pointed out іп later decisions of this Court, the expression 
"agent ad-litem” is something unheard of and the learned 
judge did not indicate: under what provision of law such 
appointment could* be made. In the case of Sharat Chandra 
Sheeev. Dwarkanath Shee (2) Lort Williams, J., held that in 
the case of а private religious trust, with regard to the mis- 
management of which the members of the public cannot 
intervene, and it cannot be expectcd that the shebait will bring 
'a suit against himself, it is necessary and desirable that the Idol 

(1) (1924) LL.R.-61 Са]. 963. ' 

(2) (1930) L.L.R. 58 Cal. 619. 
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should file a suit by a | disinterested next friend appointed by 
the Court. The learned Judge did not however go into" the 
question whether a suit could be maintained by a pon with- 
out an order of the Court but only said, Р 
"in the circumstancesfof thé present case, 
I аас that it is necessary and disirable that the Idol 
should appear in this suit by a disinterested next friend 
appointed by the Court .. . .." ° 
and appointed one of the parties Sarat Chandra Shee as the 
next friend. In the case of Tarit Bhusan Ray v. Sri Sri Iswar 
Sridhar Salagram Shila Thakur (1), Pal, J discussed the 
question throughly and expressed his view that no person 
other than the shebait can legally and effectively represent the 
diety unless he has been specially appointed by the Court. 
This was followed by Gentle, J., in the case of Sree Sree 
Sridhar Jew v. Kanta Mohan Mullick (2). Prior to this, 
however, in the case of Thakur Sree Sree Annapurna Debi v. 
Shiba Sundari Dassi (3) Sen, J., had held that a suit in the 
name of a Hindu image by a person who. was not a shebait 
and was not appointed by the Court as next friend but 
constituted herself next friend without such appointment, was e 
properly constituted and the fact that she was' not specifically 
appointed next friend by the Court did not render the suit 
bad. Referring to the view expressed by Pal, J., in the case of 
Tat Bhusan Ray у. Sri Sri Iswar Sridhar Salagram . Shila 
Thakur (1) Sen, J., observed: " 
"It must be said that if the view expressed. in this 
passage is to be taken to be of general application, there : 
can be no suit by a next friend unless such next friend is 
specially appointed by the court.  Ieam not, howevr, 
inclined. to hold that the view expressed in this passage is 
.of general application. The exact point which has now 
been raised was not a point for decision in that case. It 
is obvious that circumstances may well arise when it would 
be impossible to expect any of the shebaits to institute a 
suit; for instance, all the shebaits may be misappropriat- 
( (1911) 45 C.W.N. 932. (3) (1944) I L.R. Cal. 144. 
(2) (1845) 50 C.W.N. 14. 
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ing -debattar ‘property and secularizing it, the deity may be 
despoiled by all the shebaits acting in concert. In such 
a case it is not possible to expect of the. shebaits to insti- 
‘tute a suit to protect the property of the deity. In those 
circumstances wIMt `ів (о happen? It seems to me that the 
only course open would-be for some person to come 
‘forward and institute a'suit ‘as the next friend of .the 
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deity" * The matter would first come up before the court Das Gupta, J. 


by a suit being instituted by a person claiming to be next 
friend of the Deity. It would ‘be permissible for the 
‘defendants thereafter to come up.before the Court and 
contest the fitness of the next friend: to act as such. The 
Court would -then investigate the matter and decide upon 
the suitability of the. person. instituting the suit to act as 
next friend, but 1 до not see any ground for holding that 
“the next friend ‘must be appointed. as such by the Court, 
before he can iristitute a suit." 


` As already indicated, Gentle, J., preferred the view taken 
by Pal, J., in the case of Тати Bhusan: v. Sri Sri Iswar Sridhar 
~ Thakur (1), to the view expressed by' Sen, J.,: in the case of 
Sree Sree Annapurna Devi v: Shiba Sundari Dasi (2). Giving 
his reasons therefor the learned Judge pointed out.that whilst 
there were similarities in the status of a minor. and of a 
Thakur, there was no justification for applying the provisions 
of Order XXXII of the Code of Civil Procedure which related 
solely to a. minor to an entity, who was not a minor unless, as 
in the case of a person of unsound mind, there was a v provision 
for it to be dong and further еее — 


“There is, irf сау opinion, an | additional reason against a 
person, who is not a shebait and who is not appointed by the 
Court to do so, representing a Thakur as next friend. I have 
previously pointed out that, although a Thakur can.sue, the 
right of suit is vested in the shebait. No person, upon his own 
initiative, can exercise a right which is vested in another 
person. In this respect the position of a Thakur is different to 
that of a minor whose right of suing is not vested in some other 


(1) (1946) 61 C.W*N. 383, 
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person. That being the position, a worshipper, or any otber 
individual, cannot exercise the right of suit which is vested 
in the shebait and consequently a suit in the name of a Thakur 
cannot be instituted by such person at his own will and 
pleasure. When a shebait fails or refuses to exercise his Tight 
of suit, then in a proper case the Cotirt can appoint any 
person, interested "or disinterested in the Thakur ог its 
property, to represent the Thakur as next friend and to insti- 
tute a suit in its name.’ ° 


His Lordship held in the instant case before him that the 
suit was not properly instituted as there' had been no appoint- 
ment of the person claiming to represent’ the deity as next 
friend. In the case of Sri Sri -Gopal Jew у. Baldeo Narain 
Singh (1), Das, J., after an exhaustive review of the cases came 
to the conclusion that the. provisions of Order XXXII of the 
Code of Civil Procedure should be applied to suits by a deity, 
and observed: — 


E If sub-rule 4 (2) cannot, by reason of its position 
and explict language be extended by analogy and applies to 
shebaits, then Y am inclined to think that the appointment of 
a person other than a shebait as next friend of a person other 
than a shebait as next friend of a deity plaintiff by the Court is 
not a pre-requisite for the institution of a suit by such person 
in the name of the deity". 


It is quite clear that if the provisions of Order XXXII of 
the Code of Civil Procedure are-held to regulate suits brought 
by or against an Idol, no appointment is necessary before a 
suit could be filed by an Idol through a next friend. The 
question is whether, when the provisions of Order XXXII of 
the Code of Civil Procedure do not apply in terms to a suit 
by a deity, it will be proper or right for the Court to apply 
such provisions to such suits. In deciding this question, the 
Court cannot but consider what procedure is likely to serve best 
the interests of the debattar adminisstration. The very fact that 
the shebaits are not willing or able to come to Court to protect 
the deity's interests makes it necessary thas the way of the deity 


" (1) (1946) 51 C.W.N. 388, 


Vor. 96.] . HIGH COURT. 115 


should be made as . easy as possible, It must be remembered Civil. 
that a suit brought by a person on behalf of the deity will be the 1955 


diety’s suit and an adverse decision will bind the deity forever. 
Sm. Sushama 


So, it is necessary that a person, both competent and honest Roy 
should institute such Suits. It will therefore be in the interests of ОТИДА 
the deity that when any person other than the shebaits wants to Roy 
bring a suit in,the name of the deity, he should first make an . K. C. 


application" to the Court and only if the Court; after hearing Das Gupta, ] 
him and the other interested persons,. considers him fit and 

proper and appoints him to represent the deity, that Һе should 

be allowed to bring,such a suit. In proper cases the Court will 
presumably issue notices on all interested persons, on members 

of the family interested.in private debattar, before deciding the 

fitness of a person to represent the deity. . 


In the case of Sri Sri Gopal Jew у. Baldeo Narain Singh 
(1) cited above Das, J., observed; — E 


БЕЯ І бпа it more logical and ' more convenient for 
purposes of procedure, to extend the analogy of the minor to a 
Hindu deity than to invent a rule of procedure which is 
obtensibly original and novel, but it is in reality based on the 
analogy of the rules relating to a minor " 


After pointing, out that the Court is not powerless to dis- 
courage-or prevent intermiddling for it has power to remove a 
next friend or guardian аа `Пѓет if he does not do his duty 
properly and that if an adverse decree has-been passed in such a 
suit due to the fraud and possibly also- the gross negligence of 
the next friend or the guardian ad litem, the Court can rectify 
it in a subsequent guit, his Lordship concludes thus: —- 

“ - e. On a consideration of the general principles of ` 
law an procedure 1 have come-to the conclusion that the rules 
of procedure relating to a minor should, for the purposes of 
procedure, be applied by analogy as far as possible to a Hindu 
deity." 

With the respect „Бас is due to so eminent-a Judge as 
Das, J, I must say that I cannot persuade myself that the Court , 


- . 
s 


(1) (1946) 51 C.W.N' 383. 
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will in the majority of cases be able to prevent intermeddting 
or that it will find it easy to rectify and adyerse decree passed 
on account of the fraud or negligence of the next frftnd. The 
ways of litigation are long and tortuous and many an hdmnest 
man dread to go inside the walls of the Gourt of Law. It has 
to be remembered that the question of the deity suing by a 
next friend arises only when the shebait is unwilling or unable 


-to do his duty. There is always the risk of the edefaulting 


shebaits setting up one of their creatures to start a sham 
litigation in the nanie of the deity, so that the adverse decree 
might bind the for ever. Is it reasonable to expect that after 
the shebaits have failed in their duty and 2 suit brought by 
another person in the name of the deity has been unsuccessful, 
another person will ordinarily be found willing and able to 
start a fresh litigation to rectify the adverse decree? I do not 
think so. But even if some brave should come forward and 
undeterred by the ever present clouds of adjournments, and 
the threat of high wars of costs launches his bark on the sea of 
litigation, and safely reaches the harbour of success, such 
repeated. ventures in the courts of law are bound to cause great 
loss of the debattar estate. 


» 


As against this, I can see no objection to the procedure 
favoured by Gentle, J., and Pal, J., that if anybody other than a 
shebait wishes to institute a suit on behalf of the deity, he should 
make an application to the Court and the suit will be maintain- 
able only if the Court appoints him as the shebait of the deity. I 
have not overlooked Das, J's, comment, that an order of 
appointment of a next friend made by the Court on an;- 
ex parte application on a one sided version set forth in a 
petition is not really effective in protecting the interest of the 
deity against an improper suit brought in its name. But I do 
not see any reason, why the appointment should be made 
"ex parte" от оп a one sided view. In a particular case the 
Court may make an ex parte order in order to prevent some 
imminent danger to the debattar estate, but there is no reason, 
why ordinarily the Court should not, before making the order 
of appointment, consider the views of the interested parties. 
If substance, the members of the family in, the case of private 
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debattar are the real beneficiaries and it is necessary and 
desirable that their views should be ascertained before any 
person other than the shebaits is appointed to represent the 
deit} Even where an ex parte order has been made, it will 
be possible and propar to issue notices on all interested parties 
and to cancel the ex parte order in the interest of the deity. 


Оп thq whole, I am of opinion that ordinarily the 
interests of the deity require that nobody other than a shebait 
be allowed to institute a suit in the name of the deity without 
a previous order of the Court appointing him, to represent the 
deity. e 


As there, was no order in the present case, appointing 
3usama Roy to represent the deity, I hold that the suit was not 
maintainable. I therefore find that the suit has been rightly 
dismissed, though on grounds different from those which found 
favour with the Court below. 

The appeal is therefore dismissed with costs. 

В: К. Guha, J :— 

I agree. 


Appeal dismissed. 
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Before Mr. Justice К. С. Das Gupta and, 
n 7 Mfr. Justice B. К. Guha. ` 


SUKUMAR BOSE AND OTHERS. 
у. ; 
ABANI KUMAR HALDAR AND OTHERS.* 


Whether an absolute Debuttar property of a family Idol can be made 
secular by the: members -of the family agreeing to do so—Effect of 
absolute, dedication—Steps to be taken, before a deity can be divested 
of its property—Obiter dicta of the Privy , Council, 1] binding 
authority and when. - 

The question whether the observation in Konwu: Doorganath Roy v. 
Ram: Chunder Sen (1), that “їп thé case of a family Idol the consensus of 
the whole family might give ‘the estate another direction," is binding 
authority for holding that an absolute Debutter property of a family Idol 
can be made secular by the members of the family agreeing to do so —The 
correctness of the observation has been doubted in Chand: Charan Das v 
Dulal Chandra Pak (2), and in Surendra’ Krishna Roy v. Shree Shree 
Iswar Bhubaneshawari Thakurani (3). 

If there is an absolute dedication, the property becomes the property 
of the Idol and ceases to be the property of its former owner. It 1s 
difficult to find any legal principle that will justify the view that members 
of a family worshipping an Idol can take away the property from 
the Idol. 

In any view, before the property of a deity can. be taken away the 
deity must be given a chance to express its will in the matter through a 
proper , representative, as laid down in Pramatha Nath Mullick v. 
Pradyumna Kumdr Mullick (4), and in Kanhaiya Lal у Hamid Ali (5). 

There must be also evidence to show that the persons who have 
agreed to divest the deity of its pioperty included all the members of 
the family. 

The obiter dicta of the Privy Council, as has been laid down by the 
Privy Council itself, are to be considered as binding authority But it is 
only the dicta which purport to lay down some law, that are to be 
considered as binding authority. 

* Appeal from Appellate Decree No. 269 of 1060, against the decree 
of Sri S. Chatterjee, Additional Sub-Judge, 1st Court of Zillah 24-Parganas 
at Alipore in T. A. No 542 of 1949 dated the 28rd Dec. 1949 reversing the 
decree of Sri G. Kumar, Munsif 2nd Court Alipore, dated the 9th of 
May, 1949. . 


(1) (1876) 4 LA 52. - (2 (1998) LL.R. 84 Cal. 30 
(3) (1982) LL.R. 60 Cal. 54. (4) (1925) 52 LA. 945. 
*. (5) (1933) 60 ІА. 903. 
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Appeal by the Plaintiff. 


Suit fgr declaration of title and for delivery of possession, 


The material facts appear from the judgment. 
* 
Jitendra Kumar Sen Gupta and Bu Behari Das Gupta 
for the appellants. Е | 


Radhika Lal Tarafdar for the respondents. 

' The judgment of the Court was as follows: — 

ЭК. C; Das Gupta, J. :—This appeal raises an important 
question of Hindu’ Law. .In Komwur Doorganath -Roy v. Ram 
Chunder Sen’ (1), ` their Lordships made an_ observation 
in- these words: MES : . 





"Where the temple is a public temple, the dedication 
may be such that the family itself could not put an end 
to it; but in the case of a family Idol, the consensus of the 
whole family, might give the estate another direction.” 


The question has been raised in the present, appeal 


whether this observation. that "in the case of a family Idol, 
the consensus of the whole family might give the estate another 
direction”, 18 binding authority for holding that an absolute 
debutter ‘property of a family Idol can be made secular by the 
members of the family agreeing to.do-so. The plaintiffs 
brought the present suit for declaration of their title and for 
delivery of possession. of | certain lands on the basis of a, lease 
by the descendants: of one Akshoy Kumar Halder. The 
defendants, contend that this was absolute debutter property 


of the Idol Abhoya' Thakurani ‚апа so the. descendants of 
Akshoy.. who was one of the shebaits, ‘could not give any valid , 


title to the plaintiffs by Biving lease on the representation that 
the property was their own secular property. Another defence 
which was canvassed in the Courts below was ,that the transfer 


was invalid inasmuch as it offended against, the terms of.the , 


document of family arrangement in regard to this property. . 


П 


But the Courts held that the property, though originally 
absolute debuttér “property of a ae debutter of the ишу 


а) (1876) 4 LA. 52. A Www. Ж 
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Idol Abhoya Thakurani, was made secular by the consensus of 
the. whole family. While the trial Court held, however, that 
the restriction against transfer contained in the solenama was 
void, the learned Subordinate Judge held that this restriction 
was valid in law and as the transfer by Akshoy's heirs offended 
against this restriction, no title passed thereby. The learned 
Subordinate Judge who heard the appeal accordingly set aside 
the order of the learned  Munsif, decreeing the suit, and 
dismissed the suit. 


The main dispute between the parties before us is whether 
the, property continued as the debutter property of thé Idol 
Abhoya Thakurani or was secular property of the different 
descendants of Gobardhan Haldar, fatlier of Akshoy Haldar 
at the date of tbe transfer. It appears that the absolute 
debutter character of the property was declared by the Court 
in a suit brought by Akshoy in the year 1939. Shortly after 
this a partition suit was instituted by Akshoy Kumar Haldar 
against his co-sharers. That suit was decreed on compromise, 
іп the terms of а solenama, which is Ex. 1 in this case. The 
very first term of the solenama provided that the property 
which had been made debutter by’ Gobardlian Haldar by his 
will would be partitioned as secular property. In paragraph 5 
it was provided that certain niskar properties would. remain 
charged on account of Deb Sheba and that the parties ` would 
nót be entitled to sell, transfer, mortgage or lease any portion 
of this niskar property to anybody other than the parties. The 
question is whether this conduct of the parties to the suit, 
title suit No. 73 of 1930, in declaring that ‘the debutter 
properties would be treated as secular and partitioned on that 
basis, had the consequence of extinguishing the debutter 
character of the properties and making them eecular. I have 
already set out the observation of the Privy Council on which 
this doctrine is based. In Gobinda Kumar Roy 
Chowdhury v. Debendra^ Кита Roy Chowdhury (1); 
Rampini, C. J., and Sharfuddin, J. relied on this observation 
for holding that certairi properties dédicated to a family Idol 
had been converted into secular property by the consensus..of 
the - ‘family. In: Chandi Charan Das у. Dulal Chandra. 

55 (1907) 12 C.W.N. 98. ` 
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Pgik*(1), this Court, however, doubted the correctness of the Civil 
proposition: Chatterjea, J., МеН 1955. 
Sukumar Bose 


* “The proposition that in the case of a family Idol, 
the consensus of the whole family might “give the estate Abam Koma 
- another direction" cannot be said to be settled. It is 
based upon an observation to the effect in the case of ,. ER is 
Konwur Doorga Nath Roy v. Ram Chandra| Sen (з). : 
But their Lordships didnot decide the question. There 
was in fact no question of consensus of the whole family 
in that case, for their Lordships observed injthe next 


sentence: ° 
“No question, however, of that kind arises in the. 
present case.” 


Page, J., observed: 





—Á— it must not be taken that I should be 
prepared to hold that if all persons interested in the 
worship of a family deity are agreeable they can validly 
convert absolute debutter into secular property, or that such 
a doctrine can be sustained as being in accordance with 
.Hindu Law. Although this is not the occasion to express 
‚а definite opinion upon this vexed and still junsettled 
question it appears to me, as at present advised, and 
subject to any further argument that hereafter may be 
.presented when the question arises for determination, that 
this doctrine, which is based upon a mere obiter dictum 
of Sir Montague Smith in Konwur Doorga Nath Roy v. 
Ram Chunder Sen (2), is incomplatible with the spirit that 
moves a pious Hindu to set up a thakur for his family to 
worship from generation to generation and also; with an 
absolute dedication of property to the deity." 
‘In Surendra Krishna Roy v. Shree Shree  Iswár 

Bhlibaneshawati Thakurani, (3), Rankin, C. J., observed: 


"I am not prepared to hold on the strength of the 
well-known passage іп the case of Konwur Doorganath Roy 
v. Ram Chandra Sen (з), that there is in Hindu Таз any 


^) (1926) LLR. 54 Cal 30. 
' (2) (1876) 4 LA. 52. > 
(3) (1988) LL.R. 60: Cal 54, i 
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'` warratit for the proposition that at апу: particilar tipt B 
consent of all the parties: then interested. in thé: endow-: 
ment, a dedication can be set aside. "Phe passage, so much 

~ теней! 'upón, dóes not _appear’ to (me ‘to ‘be. intended *as a 

7 considered - ~ opinion to ‘that’ effect, ‘and before “importing 
апу' such’ doctrine -into - “Hinda- ‘Law there is much: ‘to be 
‘considered Pe" А5 : peso n 
' -In thé present case, it has become · necessary: “for: us to 

consider "Whether the Courts below were’ right in hólding on 

the ‘authority of the doctrine: embodied ‘in ‘Sir Montague 

Smith's observation that the members of a family by an agrec- 

ment ‘between themselves may make debutter property secular. 


Dedication of property to an Idol may take discos at the 
time of installation of the Idol or may precede it or may~take 
place’ after-the installation. If there-is an absolute dedication, 


. the-property becomes the property of the Idol and ceases.to be 


the property of.its ‘former owner. The 'doctrine!tliat the 
consensus' of a .family can give another ‘diréction- Xo the 
property, involves orie or both’ of two propositions. : The first 
is-that the members -of the family ‘тау put an · end to the 
existence of the Idol and once:tlie Idol has ceased to exist, the 
property reverts to the donor who. can then use it in any ‘way 
һе: likes." It is impossible, however, to agree to'the view that 
the: members :оЁ: ће family may put an end to the installed 
Idol: .The particular image may be destroyed; but the deity 
whose visible from.the image 'is. continues for ёуег. - Quite 
apart from, the view that deity represents the -enternal Being, 
the '"Parabrahma,' we have to remember the 'Hindu. belief- that 
every God and Goddess of the Hindu panthe—on is: BAA 
(immortal). The name Idol, in-whose favour the-‘property is 
dedicated, can, therefore, never cease to exist. If the image’ is 
nautilated^or defiled or destroyed or lost; a fresh image has to 
be installed and consecrated. As Mukherjea, [. in his Тароге 
Law Lectures on, the Hindu Law of.Religious and Charitable 
Endowments States: — 
"The destruction of an image goes not cause an 
extinction of the religious trust that із created - in ‘it 
* favour. It is enough if an image is established’ substantially 
xeptesenting the old or is treated as such.” 
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m end to location must be respected. If, in the course of 


r4 A proper, and “unassailable ‘administration Of the" worship 


‘of the Idol by the shebait, it be “thought ‘that & family 

Idol should change its location the "ot the’ Idol ‘teself, 
Tayi iexpressed through his „guardian mug be given effect. to. 
win view, of, this. there- ‘Lordships held: that, it “would! be in 
the interest of all concerned ‘that the Idol should appear by a 
disinterested next. friend. appointed by the Gourt, апа 
accordingly remitted the case , to the High ‘Court to be dealt 
with : accordance -, with their Lordships’ observation. - In 
Kanhaiya .Lal,, АУ; ‚ Hamid, аА, (1), | where | ihe dispute was 
about.. a „plot. ot land. üpon which ше, “defenidants” had 
executed „а thakurdwara the question arose as to the effect of 
the dedication of the Tand to the Idol installed. Their 'Lord- : 
ships held. that it; was, not possible t to ‘deal with the appeal in 
the, absence of „Ше. Idol Sri ‘Thakur, ‘Maharaj’ or: his 
representative and "ordered, - following the. ‘precedent! ‘in ‘the 
case of Pramatha, Nath Mullick . y. Pridyirnna Kumar Mullick 


| (2..—.the case: to be remitted | to the ‘Chief ` Court ` for 


directions азо d, new trial with, refernce tó the effect of the 
wakf , with the appropriate. parties added." MM M LU 

The principle - laid down jin , these. cases ‘that ‘the’ deity's 
interest. should: þe. watched JY. ‘appointment, . ‘wherever 
necessary, ‘of, a disinterested “person | as representative.. assumes 
the greatest, importance when ; member, of 5 a family proceed’ to 
take: away: from. the, :family Iddl, property “of which it is Absoluté 
owner. . | cannot. see -how anv disinterested Tepresentalive. of 
the: Jdol could, "ordinary ‘agree | to the deity's property’ being 
taken away ‘without, prover ‘alternative, arraneenieriis peitig 
made- for the deity's “worship; but certainly before, the property 
of the deity is taken away, the deity must bg. given а change to. 
express „its will. in the matter through ; a prover ‘representative 
who obviously anust, Бе other ‘than the persón who, had greed 
to-  divest the. deity, of its “property ttt ate ca 

~- I` have,- therefore, - . come - to. | the. conclusion “that the 
principle. of, the, necessity, Ё protecting the, deitys interest by 
some -dis interested person, 35, laid down by ‘the Privy Council 
in "Pramatha. Nath Mullick. .. V. „Pradyumna, Кита" Mullick 
. (2) - and Kanhaiya. Lal um Hamid At ^n and . “followed 
«(y + (1993) Bo ‘TA. 263 í : 

"(3): (1925) 52 LA. 245. X d DEN 
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in dndian Courts thereafter dn numerous cases, cannot 
be disregarded. when, the. question , is of the members of the 
family divesting the deity of its property. “In view of these 
later authorities, the ,observation, in .Konwur Doorganath Roy 
v. Ram Chunder Sen (1), cannot be taken any longer to 
be good law. -PAOTRED I 


Dod 


As I have already stated what happened in tlie present. 


case was (hat shortly after the absolute right, of the Idol in 
certain properties was declared, parties who would become 
entitled to the . “properties . if'they had- not been the deity's 
properties, agreed by solenama in a suit brought by one of 
them to treat the properties as secular. , The deity was no party 
to the compromise. The necessary conclusion on the authority 
of Pramatha Nath Mullick’s case .(2) and other cases is that the 
solenama is hot’ binding on the deity. It must, therefore, be 
held that there i is no legal basis for the view that the’ properties 
which were declared, by the Court, to be absolute débutter of 
the deity Abhoya Thakurani become secular.. 

While this is sufficient : for the: décision ‘that thé suit bis 
been, rightly | dismissed by the "learned Court of appeal” below, 
I think it proper-to point out. that even if Ње doctrine that 
, members of a family Бу. agreement between ‘themselves can 
tufn'debütter property. into secular: ‘property was. correct, the 
necessary ‘consensus has not 'beén proved'in the present case. 
No evidence Was given ` to show that the persons who were 
parties to the solenama included all the members of the family. 
On the contrary, it seems. reasonable.to think that it was only 
the members -who were ‘interested ‘in: the property who joined 
in the sólenama. ‘The’ Courts | below" appear to have over- 
looked the fact that. there was no evidence to show that all the 
members of the family were „parties: to: the solenama.. . This 
suit was therefore bound to fail even if the doctrine as 
embodied in Sir -Montague Smith's . observation was correct. 

' Y would, therefore, dismiss this appen with costs. ` 

B. K. Guha, J. 


CIS MS P T NEL nr dover 2 FAS E Ec 
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ac gree, Eie ntu hte IL 
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` Appeal dismissed 
ze © Sigh eat тей „with costs. 


(1) (1876) 4 LA. қа. B (2) (21925) ss LA. 245. Е 
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Before Mr. Justice P. B. Mukharji. - uh 
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ISWARDAS KHAITAN 
2. ө, - a ep AT V. D id 
С, GREGORY.* : w^ ueni c 


ro Cd mS og ES 


wale 


Provident fund ‘monty, üf diable to auch Treier Vo the open 
^f^^P$ovident Fund Account ta: the=,¢losed ; Provident; Fund. Account, .if 
‘alters the. character of. the Provident . Fund. money—Provident Fund 
(o Aft, 4925, SEGS.. 3 (а) and 3—civil Procedure. Code, Sec. 60 (K) 
Indian Rail ‘Code of Accounts Ded Part ЮА second: Reprint, 
‚ Sub-clause. Обале 5 Account ‘Е ‘what does і M nid 


' Whéie ‘a “Railway Е fétires-- or fesigné, “his Provident Fond- is 
transferred from`the, Current or open. Accoynt-and is placed .with, the 
closed Account-which is Miscellanecous ; Account E. The money does pot 
leave, the Railway. administration. The Subscriber hever receives it ‘in 
any šhape or form nor does he negotiate it in-any form. “It is still 
standing in the account “of ‘the “Railway administration: as Providerit "Fund. 
Thé fact that it; has -béen ~ transferred from^.the Current. or- open 
Rrovident Fund. Account. to closed -Proyident Fund Accoynt does not in 
the- least; alter- its character аз as Provident Fund. So long as the “Provident 
Fund is Provident Fund and. a "Subscription is made to stich fund, that is 
regarded by land as “Compulsory “deposit "within ` thé meaning oft Section 
2 (a) of-the Provident’ FundcAct;!1925; and ‘sectionsg-of the Act- provides 
that- such compulsory, deposit in the.-Proyident Fund is not liable to be 
attached- The Act Чоез- not say that- the Provident Fund shal] have tp 
remain. іп any particulars account ‘and. that, the moment it changes from 
one account to another within the Railway Adininistration itself” under 
its Owi rules for accounting, it ‘ceases to be Provident Fund and becomiés 
liable :0- attachment.—Section - бо '(K)-of the~Civil -Procedure Code also 


.provides that-where а compulsory. deposit ~ or any: other. sum. is а иш in 
„oy derived from any’ fund to. which the Provident Fund: Act, ‘applies, it 


it immense from attachment. ‘That Section also! does not stipulate that the 
sum has” to Teimàáin ‘ina 7 particular “account. КЕСЕ 
^ т ө 


^u Rx ата E (e ^em T4 


In view of the foregoing considefations, :thé "money intended to be 
attached is held-to`he -Provident -Fund .and,. 3s such, to гре -jmmense from 
attachment under the Law. = ee 

Attachment of Provident Fund money. in. execution. 

The material facts will appear from” ‘the judgment. 


A. C..Lahiri for the Applicant Decree-holder. ` Ё 


* Original Side Suit No. 229 of 1947. 
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na 


G. Р. Kar with D. К; Sen tor the Unión of Índia. 


‚ TN spar n ef! fase - 
The Judgment of Ye Court, was" ds punc 





, P. B. Mukharji, 9.3; This ds a short point in execution. 
The old familiar point is whether attachment: is’ ‘permissible 
on what is contendede to be" Provident?’ Furid ‘money. The 
decree- "holders, as now substituted, seek: to ‘attach the amount 
deposited under ‘the head" ' Deposit ' Miscellànéóus ` ʻE under 
T.V. No; 8 Qctober, 1960 in the namie” “ofthe! Judgment- 
debtor, С. Gregory lying with the Divisional Account Officer, 
Danapur under the final -disposal ' ‘andi control] of Chief 
Accounts Officer and Financial. Adviser. ‚ Eastern Railway 


reme 


payment of the same to ilie decree. holdet.: a Ti is "idi in olion Я 


10 of the "Tabular Statement that the’ aimount : “lying is 
Rs. 7.981/13/-. The dectee was dated the 18th’ March, 1947. 
It is unnecessary to go into the records: of the long history of 
unsuccessful aftempts at realising this decree. “The Judgment- 
debtor Gregory was a, driver. under the Railway" Adminis- 
tration. I ‘understand | he has” resigned oF retired and is How 
in Scotland., d ; ES MEN 6 ЗЕН 


esr ы y negl 


ak D 


оё 


к This E of money arises ‘out of his Provident Fund with 
the, Railway. _ M NP е аи 


=» ГУ rd yv ers ce gom eT E 
E А - 


Naa 


Mr. Lahr. who appears: for’ the’ decree-hüldér ° contended 


phat | this mone "was liable’ ‘to attachment’ becaire | it “had shed | 


its acter’ а as ‘Provident ° Fund by’ reason .'6" Certain’ facts. 
Those “facts iia briefly be о „ба е зоё" “August, 1949 


Divisional Cashien (ES "т; Railway. Difapür. "This cheque, 
however, was not actually ‘paid ' ‘or: even delivered to the decree- 
holder. I need" only” say that” Kashi "Prosad "Agarwallá;' ‘the 
decree: “holder, gave’ évidence in “this matter ' which- was being 
cried on "evidence." One of the points’ urged © "im this connection 
is that thé "sul "of Rs. ‘6.781, 18]: relating. to "special € contri- 
bution’ to Provident’ Fund‘ ‘was credited [by the Railway 1 in the 
name “of ‘Rashi’ Prósad; .Agarwalld ag Deposit! `МївсеПайедиз "E 


Ps Ke CaS 55° ^а 
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under T.V. No..2jof, December, 1949, and, Rs, 1; 600, /- relating 
to Origin Provident Fund was. credited in the лате òf Kashi 
Prosad. Agarwalla in. Du. Mes Pe F. under 
T.V. о, n December; . 1949... The second: “fact ‘on, гае 


hark ag dads 


a cheque dite the 36th /2Tth,. Augus gust, 4980 оп. "which ;d date E 


cheque was ,made, jout: for payment, to, Kashi Prosad. 


'. cheque’, also, was,,never,, handed over- to Kashi ` Proșad. : Uere 


` was:no delivery апа по, payment to him. “Under T.V. ‘No. ‚ 8, 


the sum was kept. by: the. ‘Railway “under. Miscellaneous 
Deposit 'E'.. 3 ЖЕКЕ d 
iar Оп, these two facts- that: there > was aueinpis ‘by. the’ ‘Rail 
ways . themselves, . first, on the. 30th August, 1949. and, secondly, 
on the 25th August, 1950 to, pay by cheque, the, sum of. money, 
Mr. Lahiri contends that the Provident Fund has: changed its 
character: For this: purpose he ‚ relies on, the, decision of 
S..R. Das, J; in Central Bank of. India v. Mr. Р. Y. Rao О. 
‘That, case, however, , is of. no assistance "o Mr. Lahiri, because 
there the, Railway. /Company;. ‘had, actually, issued | and delivered 
to the subscribet a cheque for the Provident "Fund, amount 
which became payable to him on his retirement from’ service. 
The cheque ‚was in.fact in, currency because he had endorsed 


- it. Therefore, it was held there that the decree- holder could 


attach that debt under Order 21, Rule 46. Here ‘this sum ‘of 
money represents the amount „of the. Provident” Fund.. of he 
_ judgment‘debtor Gregory, and, n never. left the Railway adminis- 
_tration., He. never received it, in; any, shape nor, form . nor did 
.hermegotiate it in any form. Ail that. the „Railway "has опе’ is 
to, transfer. it from. the open Provident. Fund “Account, io the 
` closed Provident. Fund, ,Account.. , Under Role: ‚1098 appearin 1 
at.page ‚1091 ina, the. Indian < "Railway Code of; Anis 
Department., Part: de „Second ;, Reprint, It is said ‘in sub- 
clause. (8)-thereof 1 under, the: -head,,Misceilaneous’— t d 
Pu uus Unger, this, ssub;head; are, included, cash, gern 


тҮ fi^ 


“ta Eoo ое A S eng EEE MPR 
Savings: Provident Fund,, "Court attachment. recoveries 


stij ? 


‚ ,deposits by. other er Ri Railways- апд. -admipistration, с on;account 
7 ОЕ estimated costs “etc.” 
& (1) (1949 A.LR. Cal 144. 
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| ic transfer, thereforé, qe itd dpen ‘Provident Fund to 
the Miscellaneous Account does pet pom _the character, of the 
Provident "Била money а ax süch. l^ "T'hé^itlonej?stillTemains in 
tie "Provident ^Fund' b еса" this? Miscellafiéóus^" Account 'E 
represents among other things: 15584 "&ccotints! of the Provident 
Fund. It is necessary to “emphasise here that so far as the 


subacribé 1 ig "conceited? ће hag" fiot. айат this Money: ү: пог 


hi ini by { е Nine d Ve ding! Не account В the 

Railway" Adidinlstracion as" Provident Fund? Phe face} that it 

his been trasfeřfed fom the^currént?or opéri ‘Provident Fund. 

Account + 18! éjosed SPfovidet fe Fane’ Ackoint ! dies not? in mF 

Зрада thle’ Tiag а1ўё? ‘character ‘ay! Ptovidelit "Find. 2:1 
teed we only” “28@ hére? Pants ^ What" I have “sai id‘lalready that 

Grego reat gory" has енга © ündP^fésig did" wlienoa рево: retires’ or 

resigns ign: ; fis Provident? Find fin the’ current! vr lopéri^Account 

i hdd with thé?“closed — account "Which is ^Miscellanéous 
Account E On ithe Merits, "théretóre, "Tar ntitely' ‘unablé 

i uice pt Mr: аһ coitentioi ШОШ. the’ facts o£ this! сазе 

the ProvidéniFüda^ "as Been converted’ Ok "КЫ "chariged- its 

character as Provident Fund so .as to become liable to 

attachment? "9:30. bus nbeoesb тога» M”. 

, bes anobiror T c; dala œ boari vyne- mot basitgh 
лб Fe Will pé! proper ^to téfer- to" the” Provident Fiat Aet: and 
to thë” relevait “Sections GE "thé" ICivil- Prócédüred Code Now 
section 2 (a) of the.Provident Fund Act, 1925 defines compul- 
sory Чер "ds itiédriing a’ ?sübscrivtion 2 to ‘or’ Mépdsit in a 
Provideitt Fund? whith™ uriet thé! Rules "of the Fuird is^ fiot 
itil? the зваррепіпа оғ | some ЗВАНИЕ соліст бун Al“Tépayable 
on "délnànd''otliérwise “than fort pu 56868 i mentioned. therein: 
It: will Be зёей” бп. "üis^définitiof that © Соо ` "depósiit 
meani 'a ^áubscriptlón?tó öf deposit 1 S &'PfovidetitFurid. "put 

this?statutory" definition oes mot $ зау particular accbünt 
iit Whith Provident Fua Hag! u^ miii ? ‘Thlereforé,?s6 

СЕЕ "aserdieoProvidentPFükid is dii dee t'Fund^znd а d-subscrip: 

ioH^is Bidde'"(o?tsüch Еау" that!'is regarded Dy^law "аз 
cosi epbst^ within m rad méaninig>S6f ао definition! 
The next section in ‘this Tcotihectid Ho ris Satin! grotte 


‘Provident Fund Act, • That section . provides :.— 
no M. rss О) gsn- TIBS zb 9 ПР 1 crass 


гэе rag o i рагу “dep ОЙТ m. Ec Зуара: for RAL 
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way PEs Fund, shall not in any way, ‘be, capable of 
‘being, assigned.. or, charged . eR shall . not be liable to 

анааан decree. or order," | 
. It twill again bee а ов med ‘that. the compulsory 
deposit in, the . Provident. , Fund, is.not liable to be attached. 
It'does not say that;such: Provident Fund shall havé to remain 
in any particular account and, the moment it, changes from one 
áccoünt, to ;another within. the, 4 Goyernment itself. or within the 
Railway. Administration . itself; under its ,own rules, for account- 
ing and=without, either . the knowledge. or instigation., of the 
subscriber himself, then Љу. the. mere fact, of ‘its parambulation 
from-one account to. the, other it. ceases, to be-Provident Fund 
and -becomes liable to, attachment: To my mind, that would 
Бе: а .most isenseless,.:construction. : Reference До. the Civil 
Procedure..Code makes, the. point, , also quite clear... Section 
60 (k),of the, Civil:- Procedure Code in excluding- or giving 
immunity to the Provident Fund from attachment.says:-——  . 


we d T 
лав B4 qe ! 


"AU “compulsory deposits and shee sums in or 
derived from any fund to which the Provident Funds 
Act, 1925; for, the- time;being applies in so far as they are 
‘declared: By; the said Act-not, to be liable. to attachment. A 


-4 PEN ге ut pate Pa sf Y i 

~x This, provision clearly indicates. that, whee the compulsory. 
deposit or any other -sum isa sum, “in, or,derived from any 
fund., which the. Provident Fund : Act .applies", .it is 
immune from attachment., Here again, it does ‘not stipulate 
that the sum has.to remain,in a particular account. .A deposit 
which is "derived? from the. fund, or a sun? which is derived- 
from the fund to which. the Provident Fund: Act applies is 
enough. ,It'is clear, (Һас, Һе, Miscellaneous Account ‘Е’ in 
which the. present sum- of money :stands represents accounts 
for closed Provident Fund’. money: Therefore -the money 
intended to be attached. is, Provident. Fund and therefore 
immune from attachment under. the, law. 

"Before I conclude it is necessary perhaps to say that on 
behalf of the decree-holder evidence is giyen. by Kashi Prosad 
Agarwalla and on behalf of the Union of India and the Rail. 
way, Mr. Valla, the Deputy Financial Adviser gave evidence. 
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Mr. Agarwalla's evidence is ТЕ hear зау; jd he admits thát-.« 


he пеег saw the cheque nor was there? any delivery of de : 


cheque to him. Mr. Valla explained satisfactorily the nature 
of Miscellaneous Account with reference to the Railway Code. 


I am satisfied on the facts’ atid-on-the construction of the 
Provident Fund Act, the Civil Procedure Code and the 
Account Code of the ‘Railway; that-this:sum of money against 
which attachment is sought is not liable to be attached on the 
ground that jt. represénts the "Provident Fund of the ин 
debtor-Gregory.- 


‘The application? therefore, is dismissed. There will be no 
order as to costs. _ Certified for Counsel. уч. | 


А.-С. Bose: Solicitor for the. Applicant, 
‚5. K. Mondol: Solicitor for the Union of India.” 
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‚ Application: dismissed. ` 
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Before Mr. Justice, P. N. Mookerjee. e 


: MEHER SINGH 
E ` v- . f . 
KESHARDEO CHAMARIA.* 
: - D ` 
West- Bengal Premises Rent Control Act, 1950, Section 174—lf an order 
under Section 14(4) can be made for current’ rents only, when no 
arrears are outstanding—If past technical defaults are sufficient for 
purposes of Sections 12 (1) (i) and r4—If appeal hes agaist an 
^ order striking out defence against ejectment e passed under section 
14 (4}—If such order is a decree—If such order is appealable under 
order 43, rule 1, Civil Procedure Code—Article 227 of the Constitution 
of India, if applicable. ` 
When there was actually no arrear outstanding on the date of an 
Ejectment Suit brought on the ground of default, although the tenant 
had previously committed technical defaults by making relative deposits 
with the Rent Controller after the expiry of the prescribed time-limit. 


"There being no arrear outstanding when the Munsif passed his final - 


order under section 14 (4), he directed the tenant to deposit only current 
rents month by month Subsequently there was default in complying 
with the said order for deposit of current rents and upon plaintiff's 
payer the defence against ejectment was struck off. 

In this rule it was contended on belíalf of the tenant that, there 
being no arrear on the date of the order under Section 14 (4), no order 
of.deposit under that Section for current rents only was permissible 
under the law. It was also contended on behalf of the tenant that, there 
being no arrear of rent outstanding on the date. of the suit, Section 
14 (1) or, for the matter of that, Section 14 as a whole had no appli- 
cation. These contentions were not accepted by the court The first 
contention was not accepted in as much as the significant phrase “if any" 
in Section 14 (4) shows that the, Section contemplates even cases where 
there is no arrear outstanding. In cases where there is no arrear out- 
standing the order under Section 14 (4) must necessarily be for deposit 
only of current rents month by month. In so far $s the second conten- 
tion is concerned, it^was not accepted in view of the decisions in 
Dwarkin & Son Lid. v. Hari Singh (1), and T. S. Sarma у Nagendra Bala 
(2), where it was held that past technical defaults were sufficient for 
purposes of Section 12 (1) (i) and of Section 14 

It was contended on behalf of the landlord opposite party that the 
present rule was incompetent as the defence against ejectment had been 
struck off prior to the issue of the rule and as tbe matter therefore was 
one of appeal. There being no provision under which an order striking 

* Civil Revision Case No 425 of 1955. 

(1). (1954) 95 C L.J. 29; 58 C.W.N. 1012. 

(2) (1952) 91 CLJ 188; 57 САУМ 1 (F Bg. 
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out а gefence against ejectment under Section 14 (4) would be a decree, 
the order was not appealable. The order was пог also appealable -under 


order 43, тше 1, of tbe Civil Procedure Code : 
It was further beld that, even ifan order striking out a defence 


against" ejectment “under Section 14 (4) was appealable, Article 227 of. the 
Constitution of India would "make an application for revision against 
such order competent. ^"* > n ^ s aub Stas 79 L0 ey xs 

Application for revision : against. an-order striking off 
defence against ejectment passed.under Section 14 (4) of. West 
Bengal Premises Rent Control Act, 1950. — | { 

The material facts will appear from the judgment. 

Susil Kumar Biswas-—for the Petitioner. -. | ...-:. 

Rameswar Saha—for the Opposite Party. eth 

The judgment of the Court was as, follows: — К 

Р. N. Mookerjee, J.:—This Rule arises out of a 
proceeding under Section 14 (4) of the Rent.Control Act of 
1950. The ejectment suit was brought only on the ground 
of default. The suit. was filed on 7.7.53. -It-appears that on 
6.7.58, the rents .of Jane, July and August, 1958, were 
deposited by the defendant with the Rent Controller. and there 
was actually: по arrears outstanding on the.date ‘of the suit, 
‘glthough the . defendant had certainly committed certain 
technical defaults of two months rent by making the relative 
"deposits of rent’ with the Rent. Controller beyond the 
prescribed time. On the date, when the learned Munsif 
passed his final order under Section :14 (4), it appeared that 
the tenant had no arrears outstanding, and, accordingly, he 
directed the tenant to deposit only current rents month by 
month within the fifteenth of the next suceeding month as 
required by Section 14 (4) with the usual rider that, in case 
of default; the defence against ejectment will. be struck off. 
Subsequently, there was default in complying with the above 
order for deposit ef current ‘rents and, upon the plaintiff's 
prayer; the defence - against ejectment was struck off. The 
tenant defendant then obtained the present Rule and his 
contentions are: — ^ T 

(1) that there being no arrears outstanding . on the date 
of the Section 14 (4) order, no order of deposit under that 
Section merely for current rents only was. permissible under 
the law, or in other wards, that, under that Section, the order 
must be a composite order for arrears and current rents and 
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in the absence of arrears, the Section would have ne “appli- 
cation, and (2) that, in any event, there being до arrears of 
rent outstanding on the date of the suit, Section 14 (1) or, 
for the matter of that, Section 14 as a whole would have no 


' application and, accordingly, no order «ould be passed in this 


case under sub-Section (4) of that Section. 

After giving the matter my ‘best consideration I have 
been unable to accept any of the above contentions, As to 
the first it is ‘enough - to point-out that’ Section 14 (4) contains 
the significant phrase "if. any”: in: ‘relation.to “the arrears of 
rent”, thus contemplating casés where there may be no arrears 
ne In such cases, the order under Section, 14 (4) 
must necessarily be for deposit of current rents only, month 
by month, within the firteenth of the next succeeding month. 

L accordingly, reject the first submission of Mr. Biswas. 
As to the second also, it seems to me that the answer must be 
against the tenant-petitioner in view of the decision of this 
Court, reported in Dwarkin & Son Ltd. v. Hari Singh (1). 
Vide, also, Т. $. Sarma v. Nagendra Bala (2), where it was held 
that past technica] defáults- would be sufficient for purposes 
of Section 12 à) (i) and thus for purposes of Section 14 also 
,. The present case would, therefore, clearly come under 
Section 14 and the order of the learned Munsif being other- 
wise right, the present Rule must fail: 

Although the Rule is failing on the merits, I may here 
add a word ‘on’ the recent decision of this , Court, 
reported in Sunil v. Purna "(8) which : маѕ cited as an 

authority to show that, as, iri the present case, the defence 
against ejectment had been struck off prior to the issue of the 
Rule, the matter was oné of'appeal:and the present Rule was 
incompetent. 1 do not think; however, that, in the decision 
cited, their Lordships really meant to lay down such. a pro- 
position. There is no provisiori under which an order strik- 
ing out a defence against ejectment under Section 14 (4) of the 
Rent Control- Act of 1950; would’ be ‘appealable. .. It is 
certainly not à^ decree. 2 cannot be so termed” on’ any 
conceivable pHudplé, or- process BE рш M s 


(з) (1954) 95 сы э9; 258 CW No 1012 К 
(2) (1952) 91 C L.J. 188; 57 C.W.N. 1 (F.B.). 
(3) (1952) 59 C.W N. 974. 
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case (b) would not have the-remotest «bearing on this parti- 
cular questjon ‘or any application to. such an:order. It is not 
an “open sesame” with which to unlock the closed door of 
the appeallate tribunal in each, and. every ‘case. The authority, 
however, high, cannot be substituted for statute which holds 
the key,—and which, indeed, is its sole ` répository,—to the 
appellate forum. It cannot also add to a statutory definition 
and withoüt.such addition it is impossible , to regard the 
present impungned order as a ‘decree’. under the Civil 
Procedure Code. The Privy Council decision may be. justified 
on reasons, which I have tried to set out and explain in two 
` decisions under, the Rent Control law but even those reasons 
would be EUM and, cetus insufficient, in the 
present case: | 

The present indes is not also appealable fader Order 43, 
Rule 1 of the Code of Civil Procedure, which, no doubt, 
includes an order, striking out a defence, but only under 
Order 11, Rule 21 of the Code. [Vide clause (f of order 43, 
rule 1] which deals with non-compliance with ‘orders of dis- 
covery, inspection and interrogatories. There is no other 
provisions under “which an appeal would lie from an order, 
striking out. the defence against ejectment under Section 
14 (4) of the Rent Control Act of 1950, .and, as appeal is 
indisputably a creature of statute, I must hold that the order 
in the present case was not appealable and and the revision 
application. would be quite competent. ^ This is also clearly 
supported by the Bench decision of this court reported in 
Moulavi Miah v. Sashanko Mohan Guha (2). I mav add further 
that, even if the order was appealable, Article 227 of the 
Constitution would not necessarily have been excluded. (Vide 
in this connection Manmatha у: , Emperor (8) though, 
undoubtedly, interference under that Article would be 
restricted to extreme cases. ` i 

In „the present case, “however, the Rule fails on the merits. 
Further discussion is, therefore, unnecessary. 

""The-Rule is discharged, but.there will be no ‘order for 
costs. `. m - BRL жр ш х Я 

PKB.” о i de 

^ Rule thang, 
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APPELLATE CIVIL. ' .* 
Before Mr. Justice P. N. Mookherjee.. . 
e. 
. KALI KUMAR MITRA : 
. vo оки 


SM. MAHA MAYA BASU*& ORS.* 
West Bengal Premises Rent Control Act, 1950—Sec.- та п) 0 and- proviso 
to Sec 14 (3)—Landlord wanting to avail himself of Sec.*12 (г) (1) and 

- proviso to Sec. 14 (3), if must forego other ‘grounds of ejectment 

mentionéd in the other Clauses о] Sec. та (1). , ` бозо. 

--The tenants was guilty of default ın payment .of.rent for more than 
six months within the period of 18 months, a3 mgnüoned in the proviso 
to Section 14 (3) of the West Bengal Premises Rent Control'Act, iggo. The 
defaults were all purely technical defaults, the rents. having been paid 
subsequently and accepted and the arrears all having been cleared off 
before the institution of the suit. Fhe landlords also’ took the ground of 
bonafide requirement mentioned in clause (h) of Section 12 (1) as an 
addition of ground for ejecting the tenant. d 

" It was conceded оп behalf of the appellant that in view of the decision 
m Dwarkin & Sons Ltd. v. Hari Singh (1), and the observations in 
T. S. В. Sarma v. Nagendra Bala Debt Choudharani (2), it was no longer 
possible to contend that mere technical defaults, even in the case of tenants 
who has cleared off all arrears before the institution of the suit, would not 
come within the mischief’ of Section 12 (1) (i) and the proviso to Section 
14 (3).—It was, however, argued on behalf of the appellant that: Sections 
1а (1) (). and. 14 (including the proviso to sub-Section 3 thereof) contem- 
plated only cases where the suit for ejectment was brought only on -the 
ground of default and they were in applicable and could not be invoked 
where. the suit was brought mot only on the ground of default under 
Clause (i) of Section 12 (1), but also on grounds mentioned in any of the 
other Clauses of the said Section 12 (1). The argument, however, was not 
accepted in view of the decision in Mohit Kumar Bose v. Jagat Mohan 
Dutta (8). х | 

As the ejecument was decreed in this сазе only “on the ground of 
technical default in the payment of rent and as'all rents up-to-date’ had 
been paid on deposited, time was granted.to the tement appellant till the 
end of January, 1956, to vacate the disputed premises. The tenant 
appellant, however, was directed to deposit regularly in the trial court to 
the credit of the decree-holders respondents on account of mesne-profits a 
sum of Rs. go/- every month within the 15th of the next suceeding month. 

* Appeal from Appellate Decree No. 1240 of 1953 against the Decree 
of Sri M. М. Mukherjee, Additional District Judge of Zillah 24-Parganas 
at Alipore in T.A. No. 411 of 1953 dated the 24th of August, 1953, 
affirming the Decree of Sri A. P. Bhattacharjee, Additional Munsif, 
gnd Court at Alipore dated the 5th of March, f953. S 
(1) (1954) 95 C.L.J. 29; 58 СМ.М. 1012. 

(2) (1952) 91 C.L.J. 188; 57 C.W.N. 1 (Е.В) 14. 


(3) (1955) 59 C. W.N. 852. 
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Appeal by the tenant. Defendant. 

Suit byJandlord for ejectment of tenant. 

The material facts will appear from the judgment. 

Ajit Kumar Duttasand Prasun. Ghandra Ghose for the 
Appellant. І i 

Asoke Chandra Sen for the Respondents. 

The judgment of the Court was as follows: — 

P. N. Mookhérjee:—On the 11th of January 1952, 
the plaintiffs respondents instituted the present suit for eject- 


ment against the defendant appellant in inter alia the ground 
of habitual default in the payment of rent. The notice to quit 


was served in sufficient time to determine thé tenancy: on the- 


expiry of December 1951. The suit has been decreed by the 
two courts below upon the finding that the tenant was-a 
defaulter for more than six months in the payment of rent. 
The defaults found меге for January to June, 1951, that is, 
well within the relevant: period of 18 months under the 
proviso to Sec. 14 (3) of the Rent. Control: Act, 1950, and, 
accordingly the tenant was held disentitled to the protection 
of the Rent Control law. · The’ defaults However, were all 
purely technical defaults, the rents having been paid subse- 
quentaly and accepted and, as. a matter of facts, the arrears 
were all cleared off before the institution ‘of .the suit. Those 
technical defaults -were, however; held by the two’ courts 
below to be relevant and sufficient for the purpose of. eject- 
ment under. Sec. 12 (1) (i) of the 1950 Act, and, consequently, 
of Sec.-14 also, and the: proviso of Sec. 14 (8) was applied 
against.the tenant.: It may Ъе mentioned here that. for eject- 
ment the landlórds took also the ground of bonafide require- 
ment under clause (h)'óf Sec. 12 (1) and, that having been 
negatived by the two courts below, it was not pressed in.this 


Civil. 
1955 
Kali Kumar 
Mitra 
у. 

Sm. Maha 
Maya Basu 





P. N. 
Mookherjee, J. 


June, 26. 


court and, on the materials also, this ground can hardly be . 


supported. : Б 


Мт. Dutta who argued the appeal on behalf of the tenant 
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appellant conceded with his usual fairness that, in view of the 
Bench decision of this Court in Dwarkin & Sons Lid. x.*Hari 
Singh (1) and the : observations in the. Full Bench Case of 
T. S. R. Sarma v. Nagendra Bala Debi Choudhurani (2), it was 
no longer possible to contend that mere, technical defaults, 
evén in the case ‘of tenants who hàd- «leared -off all arrears 
before the institution of the suit, would not come within the 
mischief of Sec. 12 (1) (i) the proviso to Sec. 14 (8). He, 
therefore, abandoned that defénce in this court, bift he: raised 
an interesting point on Sections 12 and 14 of the Rent Control 
Act. He argued that Sections 12 (1) (i) and 14 (including the 
proviso to sub-Section 3 thereof) contemplated cases where the 
suit for ejectment was brought only-on the ground of default 
and they: were inapplicable and could not be invoked where 
the suit was brought not only on,the ground of default under 


. clause (iy of sec: 12(1); but also on grounds, mentioned in one 


or -other ‘of thé other different clauses of the said 
Section 12(1). In other words, his argument was that,, if. the 
landlord wanted ‘to avail himsélf of Sec: 12(1) (i) and the proviso 
to sec. 14 (3) he must forego other grounds, if any, of ejectment 
under.sec. 12(1).. For this proposition he attempted to find 
support’ from the decisions ‘of this Court, reported'in T: S. R. 
Sarma v: Nagendra Bala Debi Choudhurani (2), Moulavi. Miah 
v. Sashanko Mohan Guha (8) and Sudhi Ranjan Ray Choudhuri 
v. Hillol Kumar Gupta (4)'where: вес. 14 was held inapplicable 
to composite suits for ejectment, that is, to suits in which other. | 
grounds in addtion to. the ground of default had been taken 
for ejectment. Mr. Dutta also-pointed out that any other view 
would be fraught with immense ‘danger to the tenant ‘and 
would defeat the purpose of sec. 14, so far as it-was intended to 
relieve the tenant against consequences. of defaults іт the pay- 
ment of rent, as the landlord might then, by including false“or 
frivolous grounds under any of the other clauses of sec. 12(1) 
along with the ground `of default mentioned in clause (i) of that 
section, under sec. 14 altogether unavailable even to a.deserving 
tenant. f ' i 


(1) (1954) 95 C.L.J. 29; 58 C.W.N. 1012. 

(з) (1953) 91 C.L.J. 188; 57 C.W.N. 1 (F B.) 14. 
(8) (1953) 57 C-W.N. goo. ° 

(à! (1954) 58 C.W.N. ‘869. 
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«The argument looks attractive at first T but, considering 
the matter carefully in ‘the light of the recent Bench decision of 
this Court*in the case of Mohit Kumar Bose v. Jagat Mohan 
Dutta (1), and taking into account all the different aspects of 
it and the various consequences which may follow or.legi- 
timately arise from thé point under consideration, I am. unable 
to accept this argument. In the view, expressed by this Court in 
the case, just ; above cited, the relevant point of timé.for apply- 
ing under sec. 14 would be in ‘the -circumstances of this case 
when the court finds that the landlords would be entitled to a 
decree for ejectment only on the ‘ground of default under 
sec. 12(1) (i) and nox under any of thé other clauses of sec. 12(1). 
If, at that time, it is found’ that the tenant is entitled to! the 
benefits of вес. 14, he would get them notwithstanding the 
original composite: character of the groünds of ejectment. 
The mischief, therefóre, apprehended by ‘Mr. Dutta; would 
not strictly arise and may safely bé ignored.. This is apart 
from the fact—although’ that by itself would not exclude the 
possible mischief, apprehended by -Mr. Dutta, ‘that, by includ- 
ing other’ grounds of ejectmerit, the landlord would: be depriv- 
ing himself of ‘the ‘special benefit under sec. 14(4). I do not 
‘also find anything in sec.-12 or sec. 14 to justify the view that 
the legislature intended that the ground of default could not 
be tackéd or-pleaded with any of thé other grounds of eject- 
‘ment under sec. 19(1) or vice versa. It would be putting an 
` unreasonable construction on the Act, noi, in the least, 
justified by any of its provisions to restrict the landlord only 
to the ground of default if that happens to be one of the 
` grounds and if the landlord wants to avail of the same. That 
‘would also be putting the landlord to a very difficult ‘choice, 
for. which there is no warrant. anywhere іп the Act 
Sec: 12 (1) (i) is no doubt subject to sec. 14, but that does not 
"necéssárily' place it or an altogether separate footing and in a 
separate water-tight apartment or compartment from the other 
grounds. ' A' Téasonable construction“ and, to my mind, the 
only proper construction {would be:that the landlord may be 
entitled to éjectment on any one or more of the. grounds 
under] ‘sec, ete (1), Dut if the р of default under elatis (1) 


: © (1558) 59 CN. вва. 7 И шск dtm * x 


T zn } PEL aut mee йү, б ‚ 2 bela 


139 


Civil. 





1955- 
— 
Kali Kumar 
v. 
$m: Maha 
Maya Basu 


- PLN. 
Mookherjee, J. 


140 
Civil. 
1955. 
—_ 
Kali. Kumar 
. Mitra-. 
v. 
Sm. Maha 
> Maya .Basu 


P. N. 
Mookherjee, J. 


[c э 


THE CALCUTTA LAW JOURNAL. [Vor.. 96 


dua - 4 E 


of that section. happens -to be. the -only ground;. upon Which 
he.is. ultimately found entitled to get а, decree foy ejectment, 
the tenant would be entitled to resist eviction under sec 14 
unless Һе is hit" Ьу: the ‘proviso, to sub-sec. (3) :thereof. , ‘This 
seems ^to: bé the only proper, and legitimate construction of 
sections 12 and 14 of the Act and I find, no reason .to adopt а 
different .view.: :Sec. 14 was. apparently .. intended to grant a 
limited relief (vide. the, provisorto sub-sec.,-(3) of that section) 
against’ what may: quite: -properly Бе, called forfeiture on 
account of default.or non-payment of rent’. Such forfeiture 
has.never been held to be exclusive so as tp forbid its joinder 
with any other ground of ejectment and I find no reason why 
a idifferent view should-be taken under the Rent Control Law. 
I would, accordingly, reject Mr. Dutt's, argument. 

| VÀ minor point was also raised in the trial court, namely, 
that the present suit. was bad on account of non-poinder of 
the transferee of the. landlord's interest., It appears, however, 
that this transfer took place during, the pendency of the 
present suit. It would, therefore, be.hit lis: pendens and, on 
that ground alone, apart from anything else, the present suit 
cannot be held to Бе -defective on account, of non- 
joindér of the ` transferee. ^ The -transfree, Sm. Bina 
Mitra; would, indeed, be. bound by {һе result of 
the -present litigation. . I ‘do not,- therefore, find 
any substance in this point which, (0 state the actual fact, and 
I must say this in fairness to the tenant defendant was not 
pressed either before the lower appellate court ‘or before this - 


Court. ^: 7 - 


1 In the above view:^ of the matter, _ -I would dismiss this 


appeal but, as thé ejectment is being decreed only: on the 
ground of technical default in the paymerft of rent and all 
rents up to date appear to have’, been paid or deposited, I 
would grant the tenant-appellant-time till the end of January, 
1956, to vacate the disputed premises. The appellant, however 
must go on depositing regularly in the trial court to the credit 
of the decreé-holders respondents on account of mesne profits 
a sum of. Rs. 30/- every month- within the 15th of the: next 
succeeding month according to the English calender, the first 
pf such deposits to be made for the month of July, 1955, 
within the 15th of August next. In default, this decree for 
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ejectment will become executable a at once. If any deposit is 
madé,in pursuance of'this ordér or if. any deposit has been 
made on account of rents or mesne profits, the decree-holder 
respondents ‘would be eiitiiled’to-withdraw the sime without 
furnishing security but only after notice to the transferee 
Sm. Bina Mitra. iv t ме of per As 


у^ ЕА 


Subject as above, ЧЫ appeal fails and’ it ds 5 dismissed: 
(^ There’ swill be no order for costs either in „this Court or 
in the lower: -appellate court. The trial ` “Court's decree for 


costs ‘will, ‘however, remain, а. 
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“Before Mr. justice Renupada Mukhérjées 
‘RAMAN MONDAÍ, 
v. : 
GOBINDA MONDAL & OTHERS.* 


foy Vesti, Ue 


D » е 
Entry іп Cs. Khatiati—When should be construed as"recórding а lost 
" grant—Presumplion, 1] any, which may arise from ‘such -entry—Effct of 
failure or omussion to rebut the presumption, 1] any, which may arise 
from such entry. 
e 

Where it has been recorded in a C. S. Khatian against a C.'S. Plot 
containing a tank that the tank was meant for supplying water to certain 
C. S. Plots recorded.against the tank, the proper way of reading the entry 
is that the owners of the C. S. Plots recorded against the tank have a right 
of irrigation from the tank and bave acquired such right оп. е basis of a 
grant from the landlord and that the grant was a burden upon the tank. 
Where it is recorded against a Khas tank of a landlord that the tank is to 
supply water for irrigation to some particular C. S. Plots the entry should 
be construed, as recording a grant. There would be no sense in saying 
that the entry merely shows that the owners of the Plots in question were 
irrigating their lands as a matter of fact from the water of the tank at the 
time of settlement operations without any right. 

No case of lost grant is to be presumed from the entry in the C. $. 
record against the disputed tank. What is meant is that the entry itself 
records the:grant, although the actual grant might have been lost or miss- 
ing. In that view of the matter it was for the appellant to rebut the 
presumption raised by the entry in the record of rights by showing that 
the entry is a wrong entry and by showing that the settlement record that 
the tank was burdened with the obligation of supplying irrigation water 
to plaintiff's C. S. Plots is incorrect. 

Case of lost grant was in this case made out by the entry in the C. S. 
Record Monohar Das Mohanta v. Charu Chandra Pal and others (1), was 
distinguished from the present case. 

Appeal by the Defendant. 

Suit for declaration of right and for permanent and 
mandatory injunction. 

The material facts will appear from the judgment. 


Bonbehary Mukherjee for the Appellant. 
< Appeal from Appellate Decree No 904 of 1950 ` (Cross-objection) 
against the decree of Si A Е Sen Gupta, Additional ,Sub-judge, 
Burdwan at Asansole in Т.А Nos. 3 & 7 of,1950/1949 dated зо July, 
1950, modifying the decree of Sri J. №. Hore, Munsif, end Court, Asansole 
* dated 23.12.48. 
(1) (1955) S C A. 156. Е 
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' "Chandra Nárain' Laik for the. Respondent. ‘ 
“TE judgmént of ‘the Court was.as follows: — p . 

' Renupadà Mukherjee, J.:— The appellant before me was 
defendant in the- trial Court . ‘The . plaintiffs-respondents 
instituted a suit against him for“ a declaration that the 
plaintiffs have'got а right to irrigate some agricultural plots 
of theirs déscribed “in schedule “Kha” of the- plaint, from. the 
water of арк” described їп schedule “Ка” -of the ,plaint. _ It is 
an adimiited^fact-that this “tank. was,.at’. one time. the Khas 
property of the ‘landlords who were ..proforma defendants, 2 
dnd 3 if the trial Court and that about. four years before the 





‘into it. - © uo uu el ЫЗЫ 
' "The defendant deniéd the above’ right of- the plaintiffs 
‘and contended that. their lands wére never:irrigated: with the 
“water of?the ‘disputed tank, "апа ‘so еу. swerét not entitled, to 
gét ariy-of the reliefs prayed for. The: learned  Munsif who 
héard thé suit dismissed: it" holding ~that> the “plaintiffs had «no 
riglit to irrigate their fields.. "with the~.water of the - disputed 
tank:^ Оп “ап appeal being "preferred'oiby-the plaintiffsnthe 
'lówer appellate ‘court held that the^plaintiffs had succeeded- in 
“waking out their right>of irrigating the ."Kha" ‘schedule lands 
With the ‘water of thé disputed tank-on' thé strength. of-a lost 
“grant, and'so е Іомёг: appellate court - decreed - ће suit 
“declaring thecabove right of tbe.plaintiff' and" also restraining 
‘the defendant-from.setting up the tank by throwing earth into 
it: The prayer for-mandatory injurictión which was made by 
<the plaintiff was; however, .disallowed. .- Fhé .defendant- has , 
preferred this second appeal from the above judgment and 
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decree of the lower appellate Court and the. plaintiffs. have 
also filed a cross-objection regarding that portion of the*decree 


‘ofthe’ lower ‘appellate court by which thé e prayer for 


mandatory: injunction was refused. The cross-objection Was 
not, however, pressed at the time of hearing of the appeal. ' 
`The only point ‘which arises ‚for decision in this appeal. is 
whether the lower appellate Court. was justified in coming to 
a finding that 'the case ‘of the. plaintiffs that .they had, a right 
to’ irrigate 'thèir-fields with the water of the dispüted tank on 


thé strength’ of'a lost.grant was'established upon the evidence 


dddüced by them. .Mr. Mukherjee appearing on behalf of: the 
defendaht— appellant. submitted that, although in the plaint 
the expression lost grant was-used no-such case was sought to 
be rade. out in the trial court: by the plaintiffs. by adducing— 
any -eviderice ‘of lost. grant: >. Оп a reading of the plaint.as also 
upon' an examination: of the evidence оп: record, I find myself 
dnable to accept :this' contention -of Mr. Mukherjee., Para- 
graph: '2 of- ће plaint coupled with, the prayer contained in 
paragraph 10 of the plaint- .would show .that the plaintiffs 
wanted a déclaration of their alleged right of irrigation not 


only, on the strength: of ‘prescriptive user but.also by virtue 


of user of the water.of the tank from time immemorial, The 


‘elements-of-a claim foundéd upon lost grant are certainly 


contained in ‘the plaint. It. is по doubt true that oral 
evidence was altogether insufficient for the purpose of 
establishing a case of lost grant. That is, however, another 
matter to which I shall advert - myself presently. I may just 
mention here that the contention of Mr. Mukherjee that the 
plaintiffs made no case of lost grant in the trial court must 
be rejected. The next contention urged by Mr. Mukherjee 
was that the lower appellate court misconceived the law in 
coming to a conclusion that a case of lost grant was made out, 


‘specially in view of the fact that the oral evidence adduced 


on the side of the plaintiffs fell far short of establishing a case 
of lost grant. The judgment of: the lower appellate court 
would show that it has relied mainly upon the entry in the 
C. S. Khatian for the purpose of coming to a conclusion that 
the plaintiffs had acquired their alleged right of irrigation by 
lost grant. Mr. Mukherjee contended éhat the C. S. Khatian 


. was finally published in this case in 1921 and that the 
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presumption of correctness- which-attaches to. the entry should 
be carried fgrwards from the date’ of the. publication of the 
record-of- -rights and the^presumption should not be carried 
backwards from the date of the final publication, as has been 
done by the lower appellate court. In: support of this 
contention reliance was Placed by. Mr. Mukherjee оп .е case 
of Manmatha - Nath © Haldar. and > ors.^ v. Girish 
Chandra Roy (1). That case ‘no doubt “would support 
broadly the contention put forth by Mr: "Mukherjee., But 
in this case, I think, the particular entry on which reliance 
has been placed by ‘the plaintiffs .should.. be. given quite a 
different interpretation from -the interpretation given either 
by the trial ‘court’ or by the lower appellate court. . The trial 
court while considering the entry’ of the C. 8. Khatian 
observes that at best it would ‘show that. the: plaintiffs were 
irrigating their lands from the water of the disputed tank at 
the time when the Khatian was finally published. "The.lower 
appellate court has observed that from the nature of the entry 
it should be presumed that'the right of irrigation in question 
had been exercised by the plaintiffs: for more than twenty years 
before the institution of the suit in the trial court. In my 
judgment, either mode of appreciating the entry im the record- 
ofrights in relation to the tank in dispute is not the correct 
mode. It should be remembered that until the recent, settle- 
ment. in favour of the defendant—appellant the tank was the 
Khas tank of the Banerjee landlords. ^ As.against this it has 
been recorded in Plot No. 292 of Khatian No. 245 that the 
tank was-meant for'supplying -'water ‘to. several C.-S. dags 
recorded against the tank." -'Lhese are е дарз which’ have 
been enumerated in schedule “Kha” ‘of the plaint. -In my 
judgment, the proper way of’ reading ` the:entry is that ‘the 
owners of the ^C. S. dags recorded as ^ having а right of 
irrigation fron the tank had. got a grant from -fhe landlord, 
and that’ grant was a burden upon the tank-- In ‘my-opinion, 
where it is recorded against а: Khas tank of.a.landlord that the 
tank is to supply water for irrigation to some particular C. S. 
Plots, the entry should be  constured 2 as: recording a grant. 
Тете would be no sepse in saying that the entry .merely 
shows that the owners of the plots in question were isin ung 


(1) (1984) 38 C.W.N., 763. / 
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iheit lands às a'matter of fact from the water of the sank at 
thé time of settlement operations without апу right... qe 

"^ Mr. Mukherjee contended on behalf of the appellant that 
inf such à case'as this no ‘presumption of lost grant shduld be 
mide on the basis:of the ;, record-of-rights , and in support of 
this contention ‘he relied upon the case. of Monohar Das 
Mohanta v. Charu Chandra Pal and others (1). "n 
1u "phat Was; however, a.case-of ап entry of some particular 
land as niskar:lands within the ambit of the mal or regularly 
Assessed mahal of an estate. An -entry. like this can bear no 
analogy to the-entry with ‘which "we, are ,,concerned in, this 
appeal. In fact; Iam not presuming _4ny case of Jost grant 
from ‘the entry in the C. S.-record ;against the disputed tank, 
but-what I mean to say is that the entry, itself records the 
grant, although the actual . grant: - might have been lost. or 
missing. In that view of the matter-it, was for the defendant— 
appellant’ to rebut the presumption. raised by; the entry in the 
record:of-rights ‘by’showing ` that the entry is a -wrong entry. 
No’ siich attempt.: was made оп behalf. of the: appellant, 
although "one of .the landlords, namely,, :Phani , Bhusan 
Banerjee (D.W. 4) was examined. оп his behalf.. That land- 
lord proved that the disputed tank had.been settled with, the 
appellant; but he never says that the settlement record show- 
ing that the tank was burderied with the obligation of supply- 
ing irrigation -water to` plaintiff's Plot is incorrect. In these 
circumstances, I am of opinion that, apart. from oral evidence: 
adduced on theiside of the plaintiffs, case of lost grant has been 
máde'out by the entry in the C. S. record which remains 
unrebutted. ‘The. lower · appellate .court was, therefore, 
justified in decreeing the plaintiffs alleged right of irrigation, 


‘although ту reasons for upholding that decree are some what 
different from the ‘reasons given, by the lower appellate court. 


' T'therefore, hóld that there is no substance in this; appeal 
which-is dismissed: with. costs. to the' plaintiffs respondents. 
‘The: cross-objection.is also dismissed. ^ | : ^. .- олут. 

‘Leave: to appeal under clause 15 of the Letters Patent. is 
asked for and+is-refused.'. · a DOC E 
oS SBR De Cooks. 5 © 


с. Appeal dismissed |. 
, with costs. 
Q) (1955) $.C.A. 156. 
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CRIMINAL REVISION. 


Before Mr. Justice P. N. Mookerjee, 
PANCHU GOPAL MODAK 
V. 
DOLLY MODAK.* 


Code of Criminal Procedure—Sec, 488 "resides от is", meaning of—Hindu 
Manied Woman's Right to separate Residence and Mairitenance Act 
(Act ХІХ соў 19464—8сс. a—Hindu wife when maintenance—Minor 
gurls living with their mother, if entitled to separate maintenance. 


The word ‘‘is’’ in the phrase "resides or is" in Section 488 of the Code 
of Criminal plus is of much wider import than residence, permanent 
or temporary, and it is comprehensive enough to include the regular place 
of business of the party concerned or the place where he regularly works 
for gain. Generally speaking, the word ‘‘reside’’ has a strict and technical 
meaning, having reference to the place of dwelling where the person lives 
and sleeps and, although sometimes it may have a wider connotation and 
may include reference to places where a person stays only during 
particular hours of the day, it is not usually employed in that sense. The 
word ‘‘is'’, however, literally connotes reference to all places where a person 
can be found and it may legitimately be construed to have reference to all 
places (including places of business) where the person stays or can be found 
during particular hours of the day unless such construction 1s expressly or 
impliedly excluded. When, therefore, the statute uses the words “resides 
or is", reference is intended to the person's usual or regular place of work 
or business as well. р 

Even if a magistrate has no local or territorial jurisdiction (0 ‘entertain 
a case, the defect is curable under Section 531 of the Code of Criminal 
Procedure when the person affected by the magistrate’s order has not been 
prejudiced by the magistrate's assumption of jurisdiction in thc case. 

. 

When a Hindu husband brings into the house another lady who is 
either the husband's married wife or mistress, the introduction of the other 
lady into the dwelling house entitles the wife to claim’ separate maintenance 
and residence under Sectiom з of the Hindu Married ‘Women’s Right to 
separate residence and Maintenance Act (Act XIX .of 1946). If in these 
circumstances the wife refuses to live with the husband and the other lady 
and claims separate maintenance and the husband refuses or fails to provide 
for it, there is sufficient ‘‘neglect or refusal to maintain" on the part of the 
husband within the meaning of Section 488 (1) of “the Code of Criminal 


Procedure. Since the introduction of the Hindu ‘Married Women’ 8 Right tq, * 


Separate Residence-and Maintenance ,Act, a Hindu “wife can, under 
Section 2 of that statute, and, subject only to the proviso to that Section, 
* Criminal Revision No. 940 of 1954. 
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refuse, as a matter of right, to live with the husband and claim separate 
residence and maintenance from her husband, “if, he mariies again or kecps 
a concubine in the house or habitually resides with the concubine". In 
such cases, the husband would be bound in Јам to give the wife separate 
maintenance and failure or refusal on his part to'do so, would amount to 
“neglect or refusal to` maintain" within the meaning of Section 488 of the 
Code of Criminal Piocedure. The wife, in such cases, would be entitled to 
maintenance unless the magistiate thinks otherwise in the prope: exercise 
of his discretion under the said Section 488. The relevant sub-section (1) 
uses the word “шау” and thus leaves it to the'jüdicial discretion of the 
court to allow or disallow the claim for maintenance allowance. 

As ‘for the minor girls actually living with. their-‘mother' the father 
may have the right. to get their custody under an apprepriate order of the 
Civil Couit, ‘but, so long as they live with the mother, ‘they have to be 
maintained ‘and the father’s refusal or neglect to maintain them, while they 
are so living with the mother, would enuNe them, to allowance under sub- 
Section’ (1) of Section ‘488 of the Code ol Criminal Procedure unless there 
is ground 'for refusing it in the exercise “of the Court’ s discretion under the 
said sub- -section. 


E my 
aes DE 


n 


Applicstiga for: Revision by the husband against. an order 
for maintenance passed under ‘Section : 488 of the Code of ~ 
Criminal Procedure. : i 


> 


| The material, fact will appear from the judgment. : 
Ajit Kumar Duita for the Petitioner. 


Nikhil Chandra канша and Monohar Saha for, the 
Opposite Party: Я EN 

The ee of the Court was as follows: — 

P. N. Mookerjee, J .I— This i is the husband's Rule against 
an order fot mainteriance, passed by. the learned -Chief 
Presidency Magistrate. Calcutta, under Section 488 of the Cede 
of Criminal Procedure. - The. Order was passed on tbe wife's 
application and the learned Magistrate has directed the. present 
petitioner’ (husband) to pay a monthly allowance of -Rs. -25[- 
each for maintehance of the wife,and her two daughters: with 


effect from June, 1954. Against. this order, the present. Rule 
was “obtained л the husband on August 9, 1954, 
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Chunder, X. 1— Issued. the ule only on Ground No. 1, 
which runs as follows: — 


M 
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"For" that the learned ` Magistrate had, no jurisdiction to re Modak 


‘ 
' 


éntertain Hie proceeding and the order i is void. 296 

I, however, gave leave, to Mr. Dutta to argue the case ds an 
open Rule and to urge any point which appeared to him to 
have substance in it. Pursuant to this leave, Mr, Dutta raised 
three further contentions.’ He urged , that, there was no finding 
in the learned Magistrate’s judgment as to “neglect or refusal 
to maintain” the yite апа the daughters and in the absence of 
such a finding no order for maintenance could, be made under 
Section 488 of the Code.. He urged further’ that, on the 
materials before the Court ho case of : "neglect or refusal" had 
been proved and he strongly criticised the view. o£ the learned 
Magistrate that the existence of a second wife was by itself 
sufficient to entitle the applicant.wife; to an order under 
Section 488 of „the Code. Mr. Dutta also contended that the 
husband petitioner, as the father of the two minor daughters, 
was entitled to, their custody and, the mother -opposite party 
could not. refuse to allow. them, to live -with him and claim 
maintenance for them on the plea that they were and would be 
living with her. In the circumstances of this case, I have also 
thought it proper to consider the question of the quantum of 
maintenance which -is DEOR in Ground- Ne V of the 
petition, of motion. SES age 

From the admissions ; of the- parties and the. evidence, 
adduced in the case, certain facts emerge which may safely be 
taken to have been QN established. нее fce are as 


follows: - — 


aj That the parties were. re-duly married to each other 
several years . back and they .have. two метова who are 
admittedly minors, by such marriage. 

` (9) That, some years later, the petitioner husband brought 
in the house another lady. who, according. to him was his 
married wife but, accprding.. to the opposite | party (wife), his 
mistress. The actual status ` of this lady is not, however, ofe 
much importance fog our present purpose. 


Dolly “Modak 
P. N. 
Mookeijee, J. 
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` Criminal. (8) That thé opposite party (wife) left the petitioner's 
1955- house with her two children (daughters), primarily because of 
AR the^pteseüce of thé othér lady, referred to above, and «ће 
каси Сора petitioner (husband) refused to give her separate maintenance 
Bs d except, possibly, shortly before the institution of tle present 


eee proceéditigs, but ‘this offer does-not seem to be bonafide and? his 

Р. №. 2 ише properly refised bv t Siplicant wife: 
Mookerjée, ‘J money order was quite properly refused by the applicant wife 
'^ The specific allegations of cruelty and ill-treatment made 
by the opposité ‘party, do not, however, " appear to ауе been 
sufficiently’ proved; пої does thé husband's allegation that the 
wife sur-reptitiously léft his place after misappropriating his 


money appeár t tò. be чё or г worthy of much се 


(4) "That: the "petitioner ‘has no place of residence in 
Calcutta and the ‘parties ‘last résided together at the petitioner's 
house at Agarpara, ‘P.S. Khardha, within the pees of the 
Barrackpore Court, and, 

(b) “That the ‘petitioner-carries on~the business óf a clear- 
ing: agent under the name-and-style of “Р.С. Módak & Sons”,, 
having office in-the-shape-of “two desks” at the Customs Office 
(Custom -Hotise), at 15, Strand Road, Calcutta. In the light. of 
the above facts; I-have to examine Mr. Dütt's coniténtiotis "апа 
to decide’ whether the present- Rule’ should be allowed to 
succeed on any of them. Do vue ue 


_,On the question of jurisdiction, -I-am inclined to’hold that: 

the word “is” in the phrase "resides or is" in Section 488 of the- 

Code of Criminal Procedure is of: much wider import'than 

residence, permanent: or temporary, and it is compreherisive- 

е enough to-include -the regular -place of ‘business of the ‘party 

concerned or the place, where he regularly works for gain and 

it seems to me that the view of the learned Chief Presidency 

Magistrate that the ‘fact that the husband carries on business or 
works-for gain at No.-15, Strand Road, within thé-Presidéncy — 4 

town of Calcutta, which is admittedly” within the local limits of 

his jurisdiction is sufficient to give him jurisdiction ‘to entertain 

and detérmine arid adjudicate upon the wife's application under | 

. Section -488 ‘of -the Code `of’ Criminal Procedure is correct. A 

similar view was. көро “by Edgley, d» in the case. of, 


. 
. 
A] 
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Sm. Indubala Devi v. Satchid^Prosad (1), and, аз at present. Criminal. 


vet 


Panchu Gopal 
odak 


advised I am disposed to agree with that’ learned Judge. The 
word ‘is’ as I: have already said, is of ‘very large import, and, 
when the I%gislature has ‘used іі in addition to the word 
“reside” it canriot be ignored. To reject it as redundant would 
be against accepted canons of statutory construction. . It has, 
thus to be given some meaning and, when we remember that a 
man is expected to be found on-any working day at his regular 
place of werk or ‘business it will not be unreasonable to hold 
that ће "is" at that place for purposes and witbin the meaning 
of the Section which uses thé’ phrase “resides or is". Generally 
speking, the, word "reside" has a'strict and technical meaning, 
having reference to*the place’ of dwelling or where the person 
lives and sleeps and, although sometimés it fray have а wider 
connotation and may include reference to places where a person 
stays only during particular'hoürs of the day, it is not usually 
employed in that sense. The word 45 however, ‘literally 
connotes reference ‘to all places where'a person can be, found 
and it may legitimately be:construed to Have reference to all 
places (inchiding ‘places: of business): where the’ person stays or 
сап be, found during ‘particular -hours of the day unless such 
construction is.expressly or impliedly excluded. When, there- 
fore, the statute uses the words "resides or is" it is fair to hold 
that reference was intended:* to the -person's usual or regular 


place of work or business.as well. The' use of the word ‘is’ was. 


obviously ‘for the. purpose of- enlarging the scope of the Section 
and removing the arnbiguity-in that behalf which might other- 
wise have arisen from the single word’ "réside". Reference may 
in this.connection '-be: madè- to: Stroud's Judicial Dictionary, 
Third Edition: (1952), Vol. 1, where, at page 270, the learned 
author says that the word."be" is of wider import than "reside" 
and refers to the case of Attorney General су. Mc. Lean (2. I 
need only add' that ге: observations ‘of Martin, B, in particular, 
at page 117 of thé Report, strongly support the suggested. wider 


construction. I hold,.therefore, that" the phrase "resides or.is" . 


in Section 488:of «һе Code of Criminal Procedure is wide 


M 


v. 
Dolly Modak 


P. 
Mooke 


enough to, include reference to - the persons regular place-of 


business or the place, where he usually works for, gain, and ће. 


(1) [1939] A.LR. Cel. 2333; LL.R (1939) Cal. 345. 
(3) [1868] 8 L.T. 115. tente a 
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learned Chief Presidency- Magistrate was right in ee the 
— 

' Even otherwise, the Rule cannot succeed. on this Sour: 
Assuming that the learned Chief Presidency Magisttate had no 
local or tertitorial jurisdiction. to ;entertain the present case, 
the defect if any, would be curable under Section.531 of the 
Code vide in this connection ,. Sitaram Kalwar у. Sukia 
Kalwarin (1), ‘when the husband petitioner does not appear to 
have been’ ‘prejudiced by the learned Chief • Presidency 
Magistrate's assumption of jurisdiction in- this case. xs 
fore, reject Mr. Dutta's first. contention. . > 

- Mr. Dutta's second and third contentions which relate {о 
the question of neglect or refusal to maintaim may be considered 
together. The parties are Hindus and there is no dispute that 
the husband ‘has brought into the house another lady who is 
either his married wife or his mistress. Whatever the status of 
this lady, hex introduction into the dwelling house entitled the 
wife opposite party to claim separate maintenance and residence’ 
under Section 2 of ‘the , Hindu Married; Women's Right to 
Separate Residence and ‘Maintenance Act · (Ас XIX. of 1946) 
and; if, in these circumstances, . the wife refused to live with the 
husband and the ‘other lady. and claims separate maintenance 
апа the ‘husband refuses or. ‘fails to provide for it, there is 
sufficient “neglect or refusal. to maintain”: . on the part of the 
husband within the meaning of, Section 488 (1) of the Code of 
Criminal Procedure, My. attention: was drawn by Mr. ‘Dutta’ 
to thé fact that the amendment which the: ‘Legislature’ made in 
Section 488 of the Code of Criminal Procedure in 1949, some 
years after the enatcment of the above legislation, relating (о 
Hindu Law, was өшү. in the proviso part of'sub-section 3 of 
Section 488 and the other parts. of this. Section including sub- 
section (1), which is the main or the charging, Section; were left 
untouched, and it was argued there from that the clear intention 
was that the new enactment (the Hindu. '.Married "Women's 
Right to Separate Residence and Maintenance Act XIX of ` 
1946) would not be relevant for purpose of, and would not have 
апу effect on the law, embodied in Section 488 (1) of the Code 
of Criminal Procedure, and would apply in relation to that 
Section (Sec. 488) only to the extent, indicated in the new 
amended or added proviso to sub-Section | (8. In other words, 
*. (1) (938) 49 C.L.J. 205. 


ce 


Vor. 96.] HIGH COURT. 
the argument was that, even where the parties were Hindus, 
as in the prgsent case, the husband would not be liable to an 
order for maintenance under Section 488 of the Code of 
Criminal Procedure, unless "neglect or refusal to maintain", as 
contemplated by sub-se¢tion (1) in the light of the law, as it 
stood prior to'the introduction of the said Act XIX of 1946 
was made ont, and this latter statute would not be a relevant 
consideration: for purposes of sub-section (1) and it was only, 
when the maintenance order, properly passed under sub-section 
(1), as thus construed, was sought to be enforced and it was met 
by the husband's offer to maintain the wife which was refused 
by the latter, then and then alone, consideration under the 1946 
statute, and'that, again, only to the extent, indicated Љу the 
new legislative addition to the first proviso to Sectiori 488 (3) in 
1949, would become relevant. In support of this contention, 
Mr. Dutta referred me to the decision of Debabrata 
Mookerjee, J.; in the case of Bankim Chandra Saha v. Kironbala 
Saha (1). | | Е 
Having given the matter my best consideration, I am 
unable to accept Mr. Dutt's contention. Since the introduction 


of the Hindu Married Women's Right to Separate Residence. 


and Maintenance-Act, XIX of 1946, a Hindu wife can, under 
Section 2 of that statute, and, subject only to the proviso to that 
Section, refuse, as a matter of right, to live with the husband 
and claim separate residence and maintenance ‚ from her 


husband, "if he marries again or keeps a concubine in the : 


bouse or habitually resides with the concubine”, In such 
cases, ‘the hüsband would be bound in, law to give the wife 
separate maintenance and failure or refusal on his part to do so 
would amount to "neglect or refusal to maintain" within the 
meaning of Section*488 of the.Code. The applicant wife, in 
such cases, would be entitled to maintenance” unless the 
Magistrate thinks otherwise in the proper. exercise of his 
discretion under the said Section. 488. The relevant sub- 
section (1) uses the word “may” and thus leaves. it to the 


judicial discretion of the ' Court, even where the requisite. 


“neglect or refusal” is proved, to allow or disallow the claim 
for maintenance allowartte and that is a sufficient check, in my 
opinion, against any hardship or in justice which may otherwise 
(1) Criminal Revision* Case No. 766 of 1953 decided by Debab»3i; 
Mookherjee, J., on rth January, 1954—unreported, 
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агіѕе from the other terms of this sub-section.. * 
1 ^ "^ 

In taking the above’ view, 1 have. not overlooked that the 
only amendment which was made in Section 488. in 1949, after 
the amendment .of the Hindu Married .Women!s Right to 
Separate Residence and Maintenance ‘Act (Act XIX of 1946), 
was in the first proviso to sub- section .(8) of that Section” and no 
change ' Was madé in Sub-section (1. That, however, does not, 
in my' Opinion, . presetit. any. difficulty or lead to any contrary 
conclusion. Even prior to” the amendment, it was the univérsally 
accepted position that, where 0 the wife had any justifying cause 
to live apart from. ‘the husband, the latter's failure or refusal to: 
give her separate maintenance was ,tantamount to "rieglect or 
refusal ' to 'niaintàin", as contemplated in Section 488; (1y-of the 
Code. ` Clearly also, any circumstances which would justify the . 
wife’ to live apart from the husband, —and, indeed, no other 
would ordinarily. be a "Just ground” for.the wife's refusal to" 
live with him under the first proviso to sub-section (3), although 
the converse may not be true when this proviso includes.special 
grounds, Sr limited to it alone. 


.» If, again, we éxamiine the ‘grounds, given in Section 2 2 of.- 
the. Hindu: Married ' "Wornen's Right to Separate Residence and - 
Maintenance Act! (Act XIX of 1946), we may safely hold that, 
except grounds (4) and (6) which relate to "another marriage". 
and the “keeping' of a mistress ог concubine", all the other. « 
grounds are and always were good and valid grounds for the 
wife's refusal to live with the husband. In this context, there 
would have been no necessity for any amendment whatsoever in 
the first proviso to sub- -section (3) of Section 488 of the Code, 
but for: certain decisions ' _which held that the wife could not 
justify refuse to live apart even where the husband "keeps a 
mistress”, «(vide in this connection the statement of objects and 
reasons `оЁ the 1949 amendment), `. and. so there -is nothing : 
surprising that. the only amendment to Section 488 of the Code 
of Criminal Procedure which was thought necessary ‘by ‘the 
Legislature was what, was made by it, namely, i in the first proviso 
to sub-section (8). That amendment had „Ше effect of making 
the husband's “marriage with’ another wife” or his "keeping a 
mistress” “just ground” for the’ wife’ s “refusal to live with him’ 
and, being a just ground for such refusal, it would entitle her to 


L e 
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rejee, the husband's offer under the said proviso, and, it, unde; 


the personal law of the parties, this was also a ground entitling’ 


the wife tô live apart, it would, in my opinion, be quite relevant 
for purpose of sub-section (1) also. It may be that the 
amendment of sub-section (8) is more comprehensive or the 
scope of the proviso has been made wider in that.all aggrieved 
wives, whatever their personal law may avail its benefit even 
` though they may not succeed on that ground under sub-section 
1), and, even іп regard to Hindu -wives, the added “just 
grounds” in Section 488 (3) of the Criminal Procedure Code 
appear, prima facie at least, to be more drastic and liberal, than 
the change in thelr personal law, introduced by Act XIX of 
1946 [Cf. the language of the Code of Criminal Procedure 
Amendment Act (Act XIX of 1949) and sub-sections (4) and (6) 
of Section 2 ot Act XIX of 1946], but there is little justification 
for holding that the personal law of the parties should not be 
taken into consideration in deciding the question of the 
husband's neglect or refusal to maintain the wife”. This 
personal Jaw used always to be taken into consideration for 
such purposes prior to the amendment, and I would.not be 
prepared to read any change in this respect by the introduction 
of the amendment of 1949. It would, indeed, be paradoxical if 
the substantive (personal) law permits the wife to live apart 
from the husband under certain circumstances and, at the same 
time, the Code permits the courts to hold that the husband’s 
refusal or neglect to maintain the wife, while she is so living 
apart, would not be "refusal or neglect to maintain the wife" 
under sub-section (1) of Section 488 of the Code, thus virtually 
compelling the unfortunate wife to come back to. the husband 
for the sake of her véty life and existence . I hold, therefore, 
that, under the Jaw, as it stands at. present the husband's 
subsequent marriage or his "keeping a mistress or concubine in 
the house" would entitle the wife to live apart and claim 
maintenance, so far at least as Hindu wives аге concerned, and 
the husband's failure or refusal in such circumstances, to provide 
the wife with separate maintenance would amount to "neglect 
or refusal to maintain" under sub-section (1) and would thus 
be relevant not only for purpose of the first; proviso to sub- 
section (3), but also for purposes of thé sub-section (1), 
notwithstanding the fact that the actual amendment -of 1949. 
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was made only in sub-section (3). E 

The same view has been taken in several.cases in different 
High ‘Courts; ¢.g., Bayanna у. Debamma (1) and Gunhi v. . 
Babu Lal (2); see also in this connection,Sm. Maiki v. Hemraj 
9), B. Rajeswariamma v.K. M. Viswanath (4), Sm. Banarsi Bai 
v. Ghisoolal (5); and Nirmal Bai v. Babanrao. (6),"and ће only 
direct decision to the contrary is to be found’ in the State v. 
Mt. Anwarbi (T) where Hemeon, Ј., laid undue emphasis. on 
the difference in nature and scope of a claim fór:a claim for 
maintenance under Civil Іам ‘апа the Criminal Law. In my 
opinion, however, that distinction was caxried too far and, with 
the utmost respect to the learned Judge, I am unable to agree 
with his extreme view on the point. Although it is quite true 
that maintenance -claims under Section .488' of the Code of 
Criminal Procedure stand, to some extent, on a different footing 
from the personal law of the parties in that such claims may 
succeed under that Section; although personal law may not afford 
any relief to the aggrieved party in a particular case, I do not 
think consideration of personal law for purposes of finding 
“neglect or refusal to maintain” under subsection (1) is 
excluded by either the language or the scheme, purpose or 
object of the statute. I do not also agree with the very wide 
obiter dictum of Debabrata Mookerjee, Ј.,: the case of Bankim 
Chandra Saha у. Kironbala Saha (8), strongly relied on by 
Mr. Dutta, that the Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (Act XIX of 1946), would not 
be a relevant consideration uhder sub-section (1) of Section 488 


_of the Code of Criminal Procedure even when the applicarit is 


a ‘Hindu wife, and that the husband's second marriage’ or his 
keeping a mistress or concubine would, only be relevant for 


G 
(1) [1954] АІ.К. Mad. 226: 
(2) [1952] A.LR. М.В. igi. 
(3) [1954] A.LR. All. зо. ` 
(4) [1954] A-LR. Mysore 31. 
(5) [1955] A.LR. Ajmer 8. ; Е ES 
(6), [1955] A.I.R. N.U.C. 39 (M.B.). EE 
(7) [1953] A.LR. Nag. 133. . и 
* , (8) Criminal Revision Case No. 766 of 1955, decided Һу Debabrata 
Mookerjee, J., on ist January, 1954 (unieported), | 
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purposes of the first proviso to sub-section (3), where alone the 
express amendemnt, making those facts Or events just grounds 
for the wiff's refusal ' to live withethe husband at the stage 
. contemplated by that proviso, has been made. .I have already 
given sufficient reasons for my view, and I would not pursue the 
matter further’ beyond stating, with the utmost respect to my 


Panchu Сора! 


Modak 
у. 
Madak 


— 


. N. 


learned brother (Debabrata Mookerjee, jJ.) that before him the ine eree; ]. 


full implications of the relevant change in Hindu Law do not 
appear to have been placed or argued. I may also note in 
passing that the observations of Ramaswami, J., in the recent 
Madras case of M. Magendramma у. Ramakotayya (1) of the 
report, while explaMing the old Madras decision Arumugam v. 
Tutukanan (2) which was a case under Section 488 of the Code of 
Criminal Procedure long before the passing of the relevant 1946 
Act, really affect the present question. ‘Those observations were 
clearly incidental in character and I would not be prepared to 
give them ‘preference over the direct decision of the same High 
Court in Bayanna v. Dévamma (3), to which reference has been 
made at the beginning of this paragraph. 


As to the children, the’ position seems to be that they are 
minor girls actually living with their mother. The father may 
have the right to get their custody under an appropriate order 
of the Civil Court, but, so long as they live with the mother, 
they have to be maintained and the father’s refusal or neglect 
' to maintain them, while they are зо living with the mother, 
would entitle them to allowance under sub-section (1) of 
Section 488 of the Code of Criminal Procedure unless there is 
ground for refusing it in the exercise of the Court’s discretion 
under the said sub-section. In the present case, there is no such 
ground for disallowing this claim for maintenance and, 
accordingly, the petitioner’s fourth ground in support of the 
Rule must also fail. I may refer in this соп: 
nection to the cases reported. In re, Bai Manek (4): 
Ebrahim Mohammed у. ,Khurshedbai Ebrahim (5), Muzaffar- 


Q) [1954] AIR. Mad. 71g at P. 719 (Col. 1.). 
(я) (1883) LL R. 7 Mad. 187. 

(3) [1954] А.Т.К. Май. 226. 

(4) [19:8] A.LR. Bom. 418; LL.R. 52 Bom 76s. 
(5) [19431] A.L.R. Bam. 267; 42 Cr. L.J. 639. 


157 


158 


Crimsmal, _ 


2955 


Panchu, Gopal 
Modak { 


pay “Madak 
Жек. J. 
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ruddin v. Hajira Begum (1) and Kochukrishnan Asan v. Rajan 
(2), but, even apart from them, the legal position seers “to 
be as I have explained above. Any other view may Ње fraught 
with. the consequence of defeating one of the principle objects 
and the underlying principle of Section ^ 488, of the Code of 
Criminal Procedure and may tend to *ggravate the distress 
which it, was Ineant to prevent, or, at any rate, to ameliorate. 
That would not be a just or proper construction of th statute, 
and I am not inclined—and I do not feel persuaded to 


accept it. А 


On the question of the quantum of,maintenance, the | 
materials on record do not justify any interference with the 
learned  Magistrate's finding that the husband's income at the 
relevant date was about ‘Rs. 500/- ‚рег month and the allowance 
to the wife and the children should be fixed at the rate of 
Rs. . 26/- ` each’ per month, particularly when it is open to the 
petitioner husband to claim relief on this point before the 
learned Magistrate under sub-section (9) of Section 488, if 
circumstances change or if they have already. changed in the 
meantime. This ground also in support of the Rule must, 


therefore, fail. 
“In the result; this Rule is discharged. 


i Rule dischárged. 
P.K.D. 
(1) [1952] A.LR. Hyd. 9. 
(2) [1954] АЛ R. T.C. 225. 


2 e 
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CRIMINAL 'REVISION.. 


* Before Mr. Justice 5. C. Lahiri. 


NARENDRA NATH MAJUMDAR 


V. 
. THESTATE* °° 
Code of Criminal Piocedure—Secs. 499 and 514 and Form No.-3 of Sch. F— Criminal. 
‘Tf bail bond requires execution both by the surety and the accused— EPA 
When execution by. the surety alone would be sufficient —Is these ans 955 


"difference between à bond where thc surcty guarantees payment of February, HN. 
money and where the surety guarantecs attendance of the accused— 
When can a bail-bond be validly. forfeited under Sec. 514. 
Section 499 of the Code of Criminal Procedure contemplates two kinds 
of 1elease, (1) a release of the -aceused on-his own bond and (s) a release 
of the accused on;bail.. In both the.cases it is essential .that .the assused 
shall execute the bond for such sum of .money.as the Court ‘thinks 
sufficient. In the latter case, that 1s, when the accused is released on bail, 
an additional requirement is to be fulfilled and that is that the bond shall 
also have to be executed by one or more surities: -Section 499 of' the Code 
does not authorise the. release .of. the .accused on a bond -executed Ьу. (Бе 
surety alone except, when the accused.1s a minor.  "When.the accused 4, — 
- minor, Section 514B empowers the Court to accept a bond хешей by 
surety alone. Е : і 
'The combined effect of Sections 499, j14B and form No. s of Schedule 
V of the Code of Criminal Procedure is that the only Сазе in’ which the^ 
accused can be released ori a bond executed ‘by the surety alone is when- 
the accused is a minor. In all other cases the execution of the bond iby 
the accused i$ imperative.. In order to constitute a valid :bail-bond unger- 
Section ,499, .the Execution of the bond by the accused as well as.by the surety 
18 imparative. : 
The bond in the present case not having been executed by the accused JN 
and having been executed by the surety alone, although tlie accused was 
not a minor, cannot Bb said to-be а’ Ъопа under the Code-of Criminal : 
Procedure and therefore a Court Фаз no -jurisdiction to apply the. provisions 
of Section,514 of the Code of Criminal Procedure to such bond and to 
validly forfeit such bond under the Provisions: of that Section. . 


There is no reason to hold that if the surety .gnarantees payment: of. 
money the bail-bond would require ‘the к natures both of the surety and 
of the accused and.that if the surety guarantees “merely the attendance of ' 
the accused .the signature of the surety alone- would be suficient. 


*.CriminaliRevision Ca „Мо. -583 of 1954 -against the order of 
Sr К. ‚лее EE Roo) “Court ee "dated. Ahe--goth „е 


February; 714. 
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Case law on the point : discussed and Decisions on the ps 
examined and reviewed. 


` e 
Application for Revision by the surety under Section 435 


“of the Code of Criminal Procedure. 


The material facts will appear from the judgment. 
Nagendra Chandra Das Gupta for the petitioner. 
Amarendra Narayan Bagchi for the opposite ра (State). 
'The, judgment of the Court was as follows: — 


-8.. C.. Lahiri, J.:— The question which arises for my 
consideration in this Rule and on which ' there has been a 
difference of opinion between my learned brothers Guha Roy, J 
and Sen J., is whether a bail bond in a criminal case executed 
by the surety : alone is valid in the absence of execution by the 
accused as. well and whether such a bail bond can be validly 
forfeited under section 514 of the Code of Criminal Procedure. 


` The facts are these: — The accused Siddiquar’ Rahaman 
was arrested on a charge under Section 409 of the Indian Penal 
Code -and- was ultimately placed on his trial before the Special 
Judge, Jalpaiguri. He was at first released on bail on the 1st 
July, 1953, but his surety surrendered him on the 5th August, 
1953, on which date he was ordered to remain in bajat. The 
Prosecution examined its witnesses and proved a number of 
documents on. the 5th and 10th August and the Prosecution was 
closéd; on the last/mentioned date. Charge was framed’ against 
the accused and the case was thereafter adjourned to the 19th 
November, 1953 for cross-examination. On the llth August, 
1953, the accused applied for bail which was granted. The 
petitioner Narendra Nath Majumdar stood* surety for.the 
accused on this date. On the 2lst September, 1953, the court 
shifted the date of the trial from 19th November, 1953, to the 
18th November, 1963 and informed’ the Pleader for the accused 
as well’as the Public Prosecutor of this change of date. On the 
13th “November, 1963, the accused did not appear and his 
lawyer applied for adjournment on the ground of the illness. of 
the accused. This application was rejected and warrant of 
arrest. was issued against the accused for his production and the 
surety was called upon to show cause why bis bail bond should 
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not Be forfeited. The surety after taking several adjournments 
ultimately failed to produce the accused. The petitioner stood 
surety for the appearance of the accused and in case of his default 
bound himself to forfeit to the State a sum of Rs. 750/-. After 
hearing the cause shown by the petitioner to Special Judge, 
Jalpaiguri, passed order dated the 30th March, 1964, forfeiting 
the Petitioner's bond to exténd of Rs. 250/-. Against this order 
the Petitioner has obtained the present Rule. It appears that 
the bail bond upon which the accused was released on bail on 
the llth August, 1953, was executed Бу the Petitioner alone 
and not by the accused. Mr. Das Gupta appearing for the 
petitioner contends that such a bail bond is not contemplated 
by the Code of Criminal Procedure and as such it cànnot.be 
validly forfeited under Section 614 of the Code of Criminal 
Procedure. There is a divergence of judicial decision on this 
„point. Guha Roy, J., has taken the view that such а bail bond 
is invalid and as such it cannot be forfeited, whereas Sen, Ја 
of the opinion that the omission of the accused to execute the 
bail bond is at best an irregularity and is not such an illegality 
as to vitiate the bond and it can therefore be enforced against 
the surety who actually executed it. 


Betore proceeding to consider the conflicting rulings on 
this point, I propose to record my views on a plain construction 
of the relevant sections of the statute, Section 499 o£ the Code 
of Criminal Procedure contemplates two kinds of release, (1) a 
release of the accused on his own bond and (2) a release of the 
accused on bail. In both the cases it is essential that the accused 
shall execute the bond for such sum of money as the court 
thinks sufficient. 


In the latter case, that is when he is released on bail, an 


. i T her 
Narendra Nath 


ee 
The State 


-` 


5. C. Lahi; J. 


additional requirement is со be fulfilled and that is that the. 


bond shall also have to be executed by one or more sufficient 
sureties. The net result therefore is that when the. accused is 
released on his own bond, the execution of the bond -hy-the 
accused himself is suffftient, but if he is. released on bail, the 


bond must be executed by the accused as well as by, the suretye " 


Section 499 of the Céde, in my opinion, does not authorise the 
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release of the accused on a bond executed by the surety, alone 
When, however, the accused is a minor, Section 514B, empowers 
the court to accept a bond executed by а surety in lieù of a bond 


* executed by the accused. The reason ,for this proviston is 


obvious, because under the law, a minor, cannot. be required to 
execute a bond nor can a bond executed by a. minor tréated as 


- valid., Ori a plain reading ot these two sections therefore my 


conclusion is that unless the accused is a minor, һе cannot be 
released on bail except on a ‘bond executed by himself as well 
as by a surety or sureties. The form of the bail bond executed 
in the present case is Form No. 8 of Schedule V V of the Code of 
Criminal Procedure. This form consists of two parts, one of 


` "Which, is to be executed by the accused and the other is to be 


éXecüted by the surety or sureties. The two parts are 
apparently independent of each other which has probably given 
rise to the view that each part can be enforced independently 
of the other. It has however to be borne in mind that the form 
is subject - to the provisions of section 499 of the Criminal 
Procedure Code and cannot ‘overried. those provisions. If I 
read the form in the light of the provisions of Section 499 of the 
Code, the conclusion at which I arrive is that when the accused 
is released on his own bond, the execution of the first part alone 
is sufficient and the second part need not, be executed at all 
unless of course the accused is a ‘minor, in which case the | 
execution of the bond by the accused may be dispensed with 
and he may be released on the execution of the sécond part by 
the surety alone. "When, however, the accused is released on 
bail, the execution of both the parts by the accused and the 
surety or sureties is essential except where the accused is а 
minor. То my mind, the combined effect of Sections 499, 514B 
and Form No. 3 in Schedule V of the (ойе of Criminal 
Procedure is that the only case in which the accused can be 
released on a bond executed by the surety alone is when the 
accused is a minor. Їп all other cases, the execution of the 


“bond by the accused is imperative, Mr. Bagchi appearing for the 


State has strongly urged that the two, parts of the bond are 
independent of'each other and each: part can be enforced 
independehtly of the othér. But I am afraid I cannot accept 


, this argument. From an analysis of Section 499 which I have 


already given it is quite ‘clear that the tyo parts of the bond 
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natat dod eas hes auci ad кой OU bali 
In the present case it із admitted | that :the accused is not a 


minor, I have therefore по hesitation in - holding. that the. 


so-called bail bond upon which the accused was released by 
the order of the court dated the Mth August, 1953; and which 


was executed by the surety alone is not.a bail bond withib the: 


meaning o£ Section 499 o£. the Code of Criminal Procedure. 


The next question to which 1. Һауе now {о ales. myelf. 
-is whether such a bond could be validly | forfeited. under Section - 
514 of the Code of Griminal Procedure. The portion of Section - 
514 which is material for.the purposes ,.of this case runs as. 


follows: — 


+ 


“Whenever it is proved to the Mo 
„уюу which a bond under this code has been, (акеп............... i 


-that such a bond has been forfeited, the court shall record 
the grounds of such proof, and may сай upon any. person 
bound by such bond to pay the penalty thereof, or to, show 

. cause why it should not be paid." It is clear that in order 

: to justify the Procedure prescribed by Section 614 of the 
Code of Criminal Procedure, the bond must-be a-bond under 


the Code of Criminal Procedure. _ If in. a particular case (ће, 


bond is nota bond under the Code of Criminal Procedure, I 
should think that thé court has.no jurisdiction to take action 
under section 514 'of the Code of Criminal. Procedure. 1 have 


already held that the bond in the present case does not comply. 


with the requirements of Section 499, and Section 514B, 
admittedly does not apply. Accordingly the bond cannot be 
said to be a bond under the Code of Criminal Procedure and 
therefore the court has no jurisdiction to apply the provisjons 
of Section 514 of the Code of Criminal Procedure. ` , 

I shall now proceed to consider the - authorities on this 
point. At the out set I may state that reliance was placed bv 
Mr. Bagchi upon the judgment ot: a Division ‘Bench 
of this court in the of Hiralal ` Sarkar. and, anr- м. 
The State (1). If that judgment had taken a view which is 
contrary to that which f have already taken,I would have been 


(а) Criminal Rev. Case No 1096 of 1052 decidéd by Nitter & Sen, n. 
on the sard March, 1953 fünreported), . 
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bound by that judgment. But on a careful” йш дей: of 
that judgitient, I Have cómié ` to’ the conclusion’ ‘that the point 
which has-been raised in the present case was not E: all raised 
before: their Lordships. The only” point which was daised: on 
Behalf’ of the petitioners” ій. that. “tase was that as 
the: ‘ofiginal bond: was not produced and the order of 


. forféiture was based upon а bond which was decribed as a 


duplicate bond, the ordet ^ of “forfeiture was’ bad in. Jaw., 
Mitter, J., in deliveting the judgment of the Court observed that. 
that’ point was of ‘no substance and it was further observed “that, 
thie fact that the bond bore the signátures of the petitioners 
was sufficient. It was not. argued that the . presence ‘of the 
signatures of the suretiet- alone was not valid; in the absence of 
the signature of the accused. ' As’ the point ' which has been 
raised in the present case was not raised in Hiralal Sarkar's case 
(1), I ай of opinion that that decision has no application to the 
facts of. the present case. Amongst’ thé decisions, of other’ High 
Gourts. L may mention that the view "which has "been taken by 
mè is supported’ by the decision in. ' Brahma ` Nand ` Mistà v. 
Emperor (2), "Emperor v. "Chintaram- (3 Wadhawa Singh V. 
Emperor (39, Baidyanath Misra v. Emperor. (5) Govinda 
Chandra v. State (8), Chanta Meher v. State of Orissa’ ( (1). The, 
décisions in which a-contrary view has. been ‘taken are these ; — 
Indra v. Emperor (B), Nisa? Ahmad у. | Emperor (9. | 


Adbul Aziz v. Émperor (10) and Sripal Singh v. The State 
(142: As has been pointed out by my leafned brother Guha 
Roy, J., of these decision опу two are Bench decisions, namely 


those‘ reported in Abdul Aziz; case (10) and ‘Chamra Meher's 


case (7): р 
.(9) Criminal Rev. Case No. 1036, of 1952; еды Mitter- &- Sen, 2% 
on the 23rd March, 1959 (unreported). Я . i. 


(к) [1999] AER. АШ: 689: ` "m E TN 
(3) [986] A.LR. Nag. 243. ` POP dy ШАР cb TERRE 
Ха) [1928] A.L.R. Lah. 318. . к PEE 
(5) [1947] ALR, Pat. 58. . 
(6) [1951] ALR. Orissa i8. . 

«у 0951] ALR. Orissa 175. | 
Gy [1945] ATR. Lab. з9 
(9) [1945] АКА. All. 589 ^ 2 

e (зо) [946] AIR. All. 126. . : 

G17 [1958] ALR. АП. 185. PES 
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. Мү. Bagchi, appearing for ‘the ‘State. ‘has strongly xelied 
upod ithe reasonings given By “Allsop, }ә in: фе case оё Abdul 
Aziz v. Erg peror ‚ (1), Aa. that мок Allsop, js made he 
following. observations: M "T a › 

"Te is. quite ` dear” from. die terma of section. 499, 
+ Giiminal Р. С. and the form 'of tbe bail and security bond 
| given in the scfiediile, ot form ` ас, the surety does по 
` guarantee the payment of any sum of money, by the person 
І accused who is released . on bail but guarantees tbe 
"attendance ‹ ot that person, He 35 a surety for attendance 
and not a surety. for payment of money. His contract. “and 
"the contract of the person released on bail are independence 

_ of each other.” е 


' With great respect, , lf 10 зеё how. this fact can be taken 


into Consideration in deciding, the question whether under һе. 


provisions | of Section 499 of the Code of Criminal Procedure, 


the bail bond must be signed by the accused. as well as. by the 


surety. It ‘is not süggested. by anybody that , if the surety, had 
guaranteed the | payment o of money, the bail bond would require 


the signature .of both and if the surety guaranteed mereky the. 


atteridance of the accused, it might be' signed by the surety 


alone. As І havé held upon a construction of Section 499 that 


in ‘order to constitute: ‘availed , bail ' bond. under that Section, 


the execution of the bond by the. accused aş well as by. the surety 


is imperative, I.do.not see any reason why I should bold that 
if the surety „had been for the attendance of the accused ouly, 


and пога surety , for payment. of money, execution of the bail: 


bond by the accused might be dispensed with. The observations . 
o£ Malik, Te in the case ot Nisar Ahmed X. Emperor (2), seem. . 
to be in the ‘natute of obiter. ~in that case Malik, J., set aside 
the order of. forfeiture; made under Section. 514 оѓ ће. Соје. оё 
Criminal Procedure on һе ground. that the surety. bond in 
that case had not. been, registered . and also оп. the ground that 
the surety bond had not been accepted by the court at all. He, 
however, repelled certain - contentions advanced; ou bebalf of _ 
the surety to the effect that the bail bond, having. Бева executed ^ 

'() [1945] AIR. AH? 16. i . - 

(ж) - [1945] А.А. All. 989 v Hol WX CE А 
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by the surety alone and not by the accused as wel, could not 
a validly. enforced. It seems to me, that it was not necessary for 
his Lordship'to go into the question ` as to the validity ‘of the 
Bond on "account ‘of the ‘absence "^ of. execution by she accused 
and so the observations made in that case on this point are in 
the nature of obiter -dicta. , The сазе reported іп 


` Sripal Singh’s`case (1), simply ‘follows * the earlier decisions 
` of the Allahabad High Court’ on that point. None of the cases 


of the Allahabad High Court proceeds upon a construction of 
the relevant" provisions of the Code of Criminal Procedure and 
with the greatest difference to the learned Judges who decided 
those cases, I am unable to: agree with the conclusions arrived 
at by them:~ The same remarks apply to «be decision of the 
Lahore High Court 'in^the case of Indar ^v. Emperor (2). 
Amongst- the ^ decisions which have taken: the view 


"which I ‘have taken ‘on a plain construction of 


the different sections of the Code of Criminal Procedure, I sae! 
mention the case‘ of Baidyanath ‘Misra v. Emperor (8),° 

I respectfully agree’ with the reasons given by the learned iem 
in that case.’ Ray, ‘C. J., of the Orissa: High Court has reviewed 
all the decisions: of other High Courts in the case of Govinda 
Chandra~-v> State (4y and he bas also arrived at the same. 
conclusions at which I пате еа in an еле part of this 


judgment. 


` Guha Roy J; and Sen, J.; have differed from each other 

on the question whether the term "surety" as used in Section 
499:and^614B, of the Code of Criminal Procedure is to be 
interpreted- in the light of the-definition of that term as given 
in: Section 126 of the-Indian Contract Act. Guha Roy, J., has 
relied upon: the relevant sections of the Indian Contract Act 
which regulate the- relationship between the principal debtor 
and the surety. “But “Sen, J:, has ‘taken thé view that those 
sectións- cannot be referred: to for the purpose of interpreting 
an-‘expression "which has been: ‘used in (Һе Code of Criminal 
Procedure. ^ ‚ Tf seems to me“ “that ‘the ‘Code of Criminal 


^ -- -- ae 


jn Gy өзг A AIR. ABL oa: 5o. 0-- 
2 Aa): Dogo], ALR, Lab. эр... 12... 
(3) [1947] AIR. Pat. 58. "M 
(4) [1951] AIR. Orissa 18. 
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Procedure is а self-contained code. Under section 4, sub-section 
(2) vf the Code of Criminal Procedure only the definitions 
given in the Indian Penal-Code have been "incorporated into 
the Code ‘of Criminal Procedure. I am of the opinion that it 
is ndt open to a court to interpret the expression used in the 
Code of Criminal Prpcedure in. the light of the definition 
given in the Indian Contract Act and ‘on this point I 
respectfully agree with the opinion expressed by Sen, J. But 
confining ‘myself to the’ different’ provisions of the Code of 
‘Criminal Procedure itself, I have reached the conclusion that 
cues asa qued case is not one under the Code, of 


For these reasons, I respecte broad aimo 
brother, Guha Roy, J., that this Rule should be made absolute. 
I accordingly order that this Rule be made absolute and the 
order. of epoca Judge, dated the 30th of March, 1964, be 
set aside. 


Rule made absolute. 


- г 
Sinos 

"EN od 

December, 
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(7o. Before:Mr. Jüstiee E.M. Mookerjee | : | 
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DOS SHA CHARAN KARMIENIE ORS 


Section 4 a the Partition Act—The bas of the Section—The meaning of 
the expression “and such transferee’ sues for partition” appearing ‘in 
the section—Whether, in order that the Section may apply, it is 
necessary "that. the stranger purchaser must figure asa plaintif Diol 
; çapacity Of parties m a Partition Suit. 


ay unie Doc epa "who has auction-purchased one brothers 

half-share in an  undrvided апу dwelling house -belonging to two 
brothers, brought a Title Sut for. joint possession of the said dwelling 
house along with the other brother who is still the owner of his Ьай алк 
in the ‘said dwelling house and recovered an ex-parte decroe.— Thereafter 
the brother, vith whom joint possession was decreed ex-parte in favour ot 
the strangér at:ction-purchaser, instituted 2 Tithe Suit for the setting aside 
of the ex-parte decree but was unsuccessful. He then instituted a suit. 
against the stranger auction-purchaser claiming, among other. relie‘s, pre-' 
emption under section 4 of the Partition Act in respect of his brother's 
balf-share auction-purchased by the said stranger. The suk was decreed 
by the Munsiff as well as by the Subordinate Judge. In the second appeal 
before the High Court the stranger auction-purchaser defendant appellant 
relied mainly, on his two defences, res-yudicata and the inapplicability of 
Sec. 4 of the Partition Act to the present case. 


ln зо far as the claim for pre-emption under Sec. 4 of tbe Partition 
Act is concerned, tbe plea of res-judscata is not available to the stranger 
auction-purchaser appellant, in as much as the claim was outside the scope 
of the previous suit for joint possession and the plaintiff of the present suit, 
who was defendant in the previous suit for joint posseyjon, was not bound 
to pat it forward as a defence in the previous suit for joint possession. К 
waa, to say the least, in—appropriate, if not premature at the stage. 


Aa regards the inapplicability of Sec. 4 of the Partition Act to the 


* Appeal from Appellate Decree No. 408 o£ 1060 agains the decree of 
бі R. М. Roy, Sub-judge, 6th Court of Zillah-24-Parganas in Titk Appeal 
No. я48 of 1949 dated the 4th of November, 1949, affirming the decree of 
3d D. Basu, Munsif, ist Court Diamond-Harbdur dated 28th February, 
«449. à 
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ргезеће case, Бе ütmosí that сап be urged By- 2 stranger purthaser сёй. 

w that, if Rig joint posseision lias assumed. stich a character that He may. bx" DM 
rckarded as а metüber of the family, referred: to in: Sec: 4 of the Partition DSe- 
Act, he will place himself outside the mischief -of that Section and will not Harsdborie 
be bound to submit, to pre-emption there under. In the present case, Huy, 
however, the stranger auotion-purchaser never lived ih the homestead and b^ 

his possession "of thie зан próperües was never ácquieseed is: In gach 
cifcumstances it 15° dificuk to hold that the stranger auchon-purcbaxer bas 
become а mtmber of the family, as contemplated in Bhuban Mohan- Guha v. P. N. 
Brojendra Ch. Ghose (b. -a 22 - Hooticrjsc, X. 


The whole object of Sec. 4 of the Рат ‘Act шо presence 
int'üsion ог intfodüction' of a.síranger iio the family. dwelling house. 
The section refers to X suit for partition and ‘it 1$ well knÓyn that a party ` 
ima partition suit, whether a plaintiff ог a defendant, is at the same Ome 
a plaintiff as well as a. defendant. It will be "thefefore, be. not in 
appfopriaté to speak of a defendant in a partition, , quit as “suing” 
for partition’’ arid the transfereé deleridant in а partition svit ‘may: 
therefore well ‘come within the phrase  "and- such transferee 
sues for partition’. А member co-sharer's suit for partition 13 within the 
ambit of Sec. 4 of the. Partition Ast and the section is not restricted. in its 
application only to muts for partition actually beougi by the stranger” 
purchaser as plaintiff and is not unavailable against the stranger purchasct , 
simply because he is in tbe category of defendants їп the sut for partition. 
Rajani Kanta Sen v. Sita: Kumar: (а) and Jogenüra Nath Mondal v. Adhar 


Chandra Mondal (3) ут as being solely concerned with Sec. ый 
of the Transfer of Rroperty Act 


Appeal by the Deferidant. | 
Suit for pre-emption under Section 4 of the Parution Act. 
‘The material facts will appear from the judgmerit. 
Shyama Charan Mittet for the appellant. : 2 
Satindra Nath Rai ‘Chowdhury and Sovendra Madhav Bose 

for’ the respondents. i | . 


The Judgment of the Court was а follows: — 


P. N. Mooker]ee; J,1—T bis appéal is directed against à 
concurrent decree ` of the “two courts below, allowing uie “December, эв. 
plaintiffrespondent’s alternative daim for еер Binder 
Section T: of: the Fattition Act. 


Q) рон] ALR. Cal. grr. 125 E > 
(2) (1941) 46 C.W.N. до; ; . е: 
(3) (1950) 55 CWYN. 289. ` v. 
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‚ The suit properties (C. S. Plots No. .118, 114.*nd 
^116) which constitute the undivided family dwelling, house of 
the plaintiff and his brother Kangsari Karmakar, the predecessor 
of respondents Nos. 2 and 3, belonged to them in.equal móiety _ 
shares. | In. 1930, the present deféndant-app:llant (who was a 
stranger to the family) auction-purchased, Kangsari's half share 
of the suit properties. He got symbolical possession sometime 
in April, 1930, but be failed to get actual possession’ There- 
upon, be brought a suk (Title Suit No. 55 of 1931) against 
Kangsari and the present plaintiff for inter alia joint possession 
of the suit’ properties along with the present plaintiff and, 
having recovered an ex-parte decree on 30th November, 1931; 
be took joint possession by removing the huts of Kangsari, 
sometime in 1946. In the meantime, the present plaintiff had 
‘instituted a suit (Title Suit No. 280 of 1945) for the setting 
aside of the above ex-parte decree but it was unsuccessful up to 
the appellate court which dismissed his appeal on 1st March, 
1947. He then brought the present suit on 28th February, 
In the suk, һе plaintiff's prayers were for. declaration 
that the present appellant who was tbe principal defendant 
{No. 1) was not entitled to have joint possession of the suit 
properties and for an appropriate injunction and, alternatively, 
for pre-emption of Kangsari’s half sharep purchased by this 
stranger defendant (No. 1), under Section 4 o£ the partition Act 

in the course of a partition proceeding. 

The suk was КЕТТ by defendant No. 1 and various 
defences, including pleas of limitation and adverse possession as 
also previous amicable— partition and separate possession, at 
beast, since 1947, were raised on his behalf. At the earlier 
stages, М was also contended by the defence that the suit 


"properties did not constitute the undivided family dwelling 


house’ of the two brothers, Kangsari and the present plaintiff, 
but this contention has rightly been given up before me. The 
defence pleas of limitation and adverse possession and of 
previous amicable partition and separate possession since 1947 
have also béen concurrently negatived by the two courts below 
and, in view of the materials on record, whieh overwhelmingly 
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suppost tle said findings, these pleas have not. been. repeated Civa. 
in this court. The appellant: has now:cencentratéd on: his other 1954. 
two defencef; namely, *esjudicata «and ‘the. -inapplicability of ps 
Mo ees Nas НЫ: oe tees у" ды Haradhone 
Section’ 4 of the Partition "Act to =the “present case and the -` Haldar 


rejection ‘of ‘these ‘two defences :by he courts:below in the facts у. о 
of this case has’ been ‘seriously’ assailed before me and they are Karmakar 
thé! only points, requiring consideration in this appeal. А E 
"v E xe EC MT JE Mookerjee, J. 
Before taking up the' two points, “enumerated above, I 
ought to mention here that the plaintiffs . first prayer ‘for 
· declaration and injunction has been refused by the lower 
courts and his suit Маз succeeded only on his alternative prayer 
under Sec. 4 of the Partition'Act. As the plaintiff is making no 
protest and as the plaintiff's first prayer appears to: be barred by 
res-Judicata also, it is unnecessary for me tb consider the conffict 
between the two decisions of this court, Lal Behari Samanta v. 
Gourhari Dawn (1) and Jogendra Nath, Mondal v.. Adhar 
Chandra Mondal (2) or to-examine the exact scope and effect of 
the earlier decision in the case of Rajani Kanta Sen v. Sita 
Kumari (8). - i 


The defence plea of ‘res-judicata is certainly available but 
only to a limited extent. It is undoubtedly an effective answer 
so far'as the plaintiffs first. prayer is -concerned. In view 
of the ex ‘parte decree in Title Suit No. 55 of 1931 which the 
present plaintiff has failed to dislodge in his subsequent suit 
(Title Suit No. 280 of 1950), itis по longer open: to him to 
resist the defendant's claim for joint possession and: his only 
remedy, if апу, lies under Section 4 of the partition ‘Act. The 
declaration; therefore: sought for in the plaintiff's first prayer, ы 
has ‘been rightly refused by: ће two courts below and his claim 
for injunction must also :hecessarily - fail Section . 44 of the 
Transfer of Property Act, read with the relevant Hindu law, 
canit assist the plaintiff in- the face of the ex parte decree, 
referred. ‘to’ above, after. which it is''no-longer open to the 
plaintiff to'rely upon the" said provisions of Jaw. „Та, 
however ‘cannot prejudice , the ::plaintiff's...claim, made in his 


G) (1950) 54 СМУ оз. 
(2) (1950) 55 C.W.N. 289. WA m А 
(3) (1941) 46 C.W.N. 407. - 
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alternative prayer, and, so far as that claim is concerned, the 
plea of res-judicata is not, available to ‘the defendant appellant. 
This ‘claim was plainly outside the scope ‘of the, 1931 suit and 
the.present plaintiff was certainly, not obliged to, ‘рш. ‘it 
forward as a defénce in that.proceeding. It was, to say the 
least, in appropriate, if ‘not .prematute, at that stage. The 
decision of the two courts below, granting the plaintiff a decree 
on his alternative prayer, cannot, therefore, be successfully 
challenged оп the plea.. of res-judicata and Мг. Mitter's first 
contention must fail. | 7 

тһе овар point also appears to be qoncluded against the | 
"appellant by authorities , and оп principle, too, that view 
реви to be more, acceptable. : 


True, he ane ted joint possession in . 1946. . That, 
however, will be unavailing against a claim under Section A of 
the Partition Act. Joint possession is no bar to.a claim for 
partition. On.the other-hand, it is теаПу: (Һе foundation for 
such a claim and the aim of-partition is to break up this joint 
possession and convert it into separate possession. The utmost 
that can be claimed’ is ‘that, “if this joint possession of е. 
‘stranger defendànt-áppellant:has.assumed such a. character that 
he may be regardéd as а member of the family, referred to in 
“Sec. 4 of the Partition Act, Һе мі place himself outside the . 
"mischief.of that section and will not be. bound- to submit to 
pre-emption thereunder.” [vide Bhuban -Mohan -Guha~ v. 
` Brojendra Chandra Ghose (1). Im the present сазе, however, 
the appellant never lived in the homestead.and his possession 
of the suit properties was- hever .acquiésced in. .In such 
circumstances, it is difficult to hold' that Һе «has become a 
member pt thé шш аз fontem patet: in the case, “just cited. 

И 

Моге difficult is that: other queso: namely, whether 
7 Settion 4 of the ‘Partition Act is at all attracted when‘ the suit 
for partition is brought not: ‘by the’ stranger purchaser but :by a 
' member of the-- family who’ із а co-sharer or "share holder". 
The section says, "and such transferee sues for partition” and, 


(1) [1941] A.I.R. Cal. 311. 
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at first. sieht, therefore, 1 it seems to "Һа, application” only when 


principles, discloses sufficient "warrant for à "broader view of-the 
section and judicial opinion’ has definitely ` “favoured ‘a wider 
and, а more liberal construction. The section, as it seems to me, has 
to -be. liberally construed, though in 80 doing the court is not 
entitled to disregard or sactificé its terms’ It shall havé-as full 
a scope as. its language permits and, within limits, set by the 
statutory language, the rule of liberal construction ought to 
prevail in the matter of construction of the section. 


'The whole objtct of this statutory provision is to prevent 
the intrusion or introduction of a stranger into the family 
dwelling ‘house. .That object is liable to be frustrated and it 
will not certainly be fully achieved—, if the narrower inter- 
pretation із ‘adopted. · The language again; though not quite 
happy, is not altogether incapable of а. wider meaning. The 
section refers to.a suit for. partition and.it is well known that 
a party in a partition suit, whether a plaintiff or a defendant, 
is at the same time a plaintiff as well as a defendant. This 
dual capacity arises from the very nature of „a partition 
proceeding where each party who is a co-sharer or "share 
holder", be. he in.the category of the plaintiff or of the 
defendant, is entitled to ask for partition of his share and 
separate allotment. It will, therefore, Бе: not very inappro- 
“priate to speak of a defendant in a partition suit as "suing for 
"partition". and thus.the transferee-defendant in the partition 
action. may ‘well come within the phrase. *and, such transferee 
` sues for. partition." This wider interpretation of the section, 
quite legitimate in spite..of its in artistic phraseology, will 
undoubtedly promote the object of the statute, and that is a 
strong reason why it should have preference over the other. 


It has to be remembered also, as pointed out'in the cases 
of Laxman Dhondopant Barikar v. Mt. Lahana Bai (1) Du 
Aba Isa Thakur v. Dinabandhu Banik (2) that the words ' 
sue" signify not only "to prosecute" but also. “to defend” or 
"to do something which the law requires for the better 

(1) [1987] А.А. Nag. 4. Seg, ues. T 

(а) [1947] 5! C.W.N. 639. ` .^ 


178 


1954. 
—— 


Haiadhone 
Haldar 


v. 

Usha Charan 
Karmakar 
P. N. 
Mookerjee, J. 


174 


THE CALCUTTA LAW JOURNAL. [Vo 96 
prosecution -or defence of the cause" [vide Stroud's Judicial 
Dictionary, Third Edition (1953), Vol. 4, page 2912*where it is . 
said further that "to sue" is "sufficieritly significient of d 
defendant and, although, "generally speaking", “those words ` 
mean "to bring actions" ат d refer. to the plaintiff, they “may 
be: applied indifferently either to the plaintiff "of “to the 
defendant, forthe suit of one party or of thé other inust be 


followed']..: The wider. interpretation, suggested "above, thus 


. sufficiently satisfies..the plain literal test as well ánd* the rule of 


strict gramatical construction does not: nécessarily 'ékclude. it. | 


__ Authority again—at least the trend of récent decision-~is 
latgely in favour of ‘this-connotation ‘and the view that Sec. 4 
applies аё Well to^cásés where tlie stranger purchaser figures as 
a deferidant in the suit for partition: has been accepted, in, at 
least, three recent casés of this/coürt, namely, Satyabhama De v. 
Játind?a Mohan ‘Deb (1), Ram ‘Dulal ‘Acharjee v. Benode Behari 
Atharjyä (2) and Abd Isa Thakur v. Dinabandhu Banik. (3) and 


MS "p 


‘also by the Patna 'and the Allahabad: High Court in the cases of 


Skeódhà? Prosad Singh ^v. sKishun-Prosad. Singh (4),-Rukmi 
'Sewak v: Mt. Munesari (5), by. the Nagpur. High Court. in the 


lase of Laxman DHhohndopant ‘Barikar ^v. Mt. Lahana:Bai- (6) 


Gnd by the Oria High Court im the case.of Banchhanidhi v. 


.Balaram (T). "The daly two reported cases which: may Бе said to 
"have taken a different view ағе to be found iri Balshet-Gopalshet 


Sónar v. Miran Saheb (8) and  Khandérao -Dattatraya Wakde 
v. Balkrishna’ “Mahadev: Phulam . Brikar ..(9) but. the 


1 observations on this: point in .the Bombdy hcases are’ really 


Opposed tothe views of this court, as expressed іп. е, case of 
Satyabhaina^ Dev. Jatindra Mohan Deb (1), "аһа, although the 


' Јаке £Be' said two: Bombay cases was'cited and distinguished 


by the learned Jádgeés of this:court (Suhrawardy аһа Jack. JJ.), 


(1) [1929] A.LR. Cal. 269 at Р 271. 
(2) [1949] A.I.R. Cal. 245. - talo t3 


x. o Lager] sr CAW.N: 60. loss. p 
00 Don] AIR. Рас. O Feli ue 
(5) ‘ [1955] A.LR. All 332. ` ze DO A MES 
(бу Гөз ALR. Мар. 7 28 YI TO oh. 20 0B Се 
= $ (у) [r951] ADR: Orissa 180. 5-5; Joie yp 5. a. E 
(8) (1898) LL.R. яз Bom. 77. 2 EM 
(9) (1921) LL.R. 46 Bom. 341. LLL оч 
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it is perfectly clear that they were .not еа. to › accept the 
Bombay ` view of'a limited’ scope of .the- section. There are also 
some observations, apparently to the contrary, in Kshirode 
Chander Ghosal v. Saroda Prosad Mitra (1), Masitullah & anrs. 
v. Umrao & ors. (2) and Subbamma v. Veerayya (8). But they were 
more or les' of an "incidental character, .just casually made 
when the' particular Phrase -‘‘and--such:. transferee, sues for 
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Haldar 


"ov. 
Usha, Charan 


Karmakar 
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partition” was not in' dispute and did not. ишу come ч Mookerjee, J. 


for consideration. E - Meo ae 


7I hide Sed oe ty . 
I am quite alive to the fact that, in Satyabhama Deb's case 
(4) above ‘Calcutta case and also in Laxman Dhondopant’s case 
(5) cited, the transferee “deferidant had¢. applied; for allotment 
and the decision were rested -on -that.. ground. also on the 
_additional reason that it brought «the: "defendant transferee 
techíically' within the phrase "sues for partition” but, in my 
opinion, thé presencé or absehcé of this additional factor does 
not паке any real ‘différencé arid- е basic :: reason «of the two 
decisions was the "reasonáble constidction?. [vide'Satyabhama 
Юе case (4)] which obiviously meant ‘wider .interpretation of 
this section [vide Satyabhama Des case (4) and Laxman 
‘Dhondopant’s ‘case (5)} in the light, of couirsé; of :the-ipeculiar 
-nàture of a paitition suit, as :pointed out.above. < In. the. other 
decisions cited, the defendant transféree does.rot appear to have 
applied for allotment in the partition suit, brought by the co- 
sharer, and still the section was held applicable. г . .. 


It may be pointed out further that, in the present case, the 
transferee defendant-appellant claimed title to a moiety share 
of the suit properties as the plaintiff's: sole co-sharer and 
asserted right to a separate allotment for ‘the-same and that, the 
plaintiff and the transferee defendant being the only co-sharers, 
partition and alldtment in the plaintiff’s favour would have the 
automatic effect of partition and allotment of the defendant’s 
share. From this point of view, the suit may be regarded as 
the transferee defendant’s suit for partition, thus bringing him 


(1) (1910) 13 C. L. J. 525-30. 
(2) [1929] А.Т.К. All. 414-15. 
(3) [1932] A.I.R. Mad. 15, 16. 
(4) [1929] А.Т.К. Сар. 269 at P. 271. 


(5) [1937] A.L.R. Nag. 4 at P. 6. ‹ 
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technical m within. the e phrase 'and sucb transferee sues for 


partion." : 22 


a от Y І Я 

Before concluding I need only add that, the respondent's 
claim under Sec. 4 of the Partition Act is not affected also by 
any observation in the cases, reported in Rafani Kanta Sen v. 
Sita Kumari (1) and Jogendra Nath Mondal v. Adhar Ch. 
Mondal (2) which were solely concerned with Sec. 44 of the 
"Transfer of меу Act. 

L actoidingly, ere that (a, . member co-sbarer's suit for 
partition is well within:tbe ambit of Sec. 4 of the Partition Act 
and the section is not restricted in its application only to suits 
for partition, actually brought. by the ' stranger purchaser, as 
plaintiff, and is not unavailable against such, stranger purchaser 
simply because :he is in the category of defendants in the suit 
for partition. The same view of the section has been taken by 


_ the learned Judges: in the courts below. _ Their decision; there- 


fore, ought to be affirmed. 


E The appeal thus fails and. it is dismissed but, in. ihe 
circumstances of the case, І. would direct the parties to bear 
their own costs in this court. 


P. K. D. i iy a 
` Appeal dismissed, 


(1) (1941) 46 C.W.N. 407. 
(з) (1950) 55 C.W.N., 389. . 
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CRIMINAL REVISION. 


e Before Mr. Justice J. P. Mitter and 
Mr. Justice Debabrata Mookerjee. 


ADHI MULLICK - 
V. 
THESTATE* . 
Indian Penal Code (Act XLV of 1860), Secs. 463, 464 © 465—Forgery under 

Sec. 465—What must be proved in the first instance—Fraudulent intent, 

an essential ingredient. of Sec. 465—Acquittal under Sec. 419 & 420— 

Charge under sec. 465 cannot survive. 

In order that a charge ot forgery under sec. 465 І.Р..С. can be 
sustained, it has to be proved in the first instance that there was forgery 
within the meaning of section 463 I.P.C. which again implies that there 
was the making of a false decument in terms of section 464 I.P.C. 


. Fraudulent intent 18 an essential ingredient of Sec. 465 I.P.C.- and in 
view of the ‘fact that the Magistrate did not find it possible to believe the 
prosecution case on charges under sections 419 and 420 LP.C. with all their 
implications, the charge under sec. 465 І.Р C. cannot possibly survive the 
.- €onsequence of such acquittal. 


Application for revision by the accused. 

Conviction and sentence under Section 465 LP.C. 

The lower appellate Court affirmed the order of conviction 
‘and sentence passed by the Magistrate. 


The material facts will appear from the judgment. 


S. S. Mukherjee and Kishore Mukherjee for the Accused | 


Petitioner. 
+ Nirmal Chandra Sen for the State. 
The judgment of the Court was as follows: — 


Debabrata Mookerjee, J.:—The petitioner Adhi Mallick 
.was charged on three counts—first with having committed an 
offence under section 419, secondly with having committed an 
offence under section 420, and thirdly with having committed 
an offence under section 465 of the Indian Penal Code. 

* Criminal Revision Case No. 822 of 1954 against the order of the 


Judge affirming the order’ of ‘conviction and sentence of Sree To K. Mitra, 
1st s Magistrate, Kalna, dated 17-3-54- ү d ЯА A 
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The facts upon which the dives counts of charges*were 
attempted to be sustained were briefly these: * 


The petitioner put himself forward as owner of a certain 
plot of land which in fact he was not. /&s a result of this false 
representation the complainant was induced to part with a sum 
of money (Rs. 2500/-) and à deed of:sale was said to have been 
executed by the petitioner in favour of the complainant's son. 
The document was registered in due.course. A considerable 
time afterwards it was discovered that the petitioner had 
nothing to do with the land in question and that he had 
perpetrated fraud upon the complainant. A complaint was made 
which ültimately led to the petitioner being tried upon the 
three counts of charges indicated above. ` 


To these three charges the petitioner pleaded not guilty 
and his defence appears to be that he had not executed the 
document i in question. 


At the trial quite a large number of witnesses was examined 
in support of the tbree charges framed in the case and the 
learned .Magistrate after having considered the eviderice came 
to the conclusion that the first two counts of charges under 
section 419 and under section 420 L.P.C. could-not possibly be 
sustained. The learned Magistrate however, thought in the facts 
and circumstances proved in the case that the cbarge under 
section 465 І.Р.С. had been made out. The result was that the 
petitioner was convicted under section 466 L.P.C. and sentenced 
to suffer rigorous imprisonment for one year and to pay a fine 
of Rs. 600/-, in default, to undergo арра imprisonment for 
a further term of three montbs. x 


The petitioner. appealed but the learned Judge who dealt 


, with the appeal.ultimately dismisséll'i it and affirmed the findings 
`- arrived at by the learned Magistrate. ` The petitioner then 


applied t to this c court and obtained ше present Rule. 


Mr. -Mukherjee appearing , on behalf of the petitioner has 
* „raised several points in support of. the Rule. It i is not necessary 
to refer to the others except the first which is that in view of 


An 
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the order of acquittel made so far as the two counts of charges Criminal. 
under sections 419 and 420 I.P.C. are concerned, it is no longer 1955. 
possible to*convict the petitioner under section "46b LP.C. ` x Dir МЫНА: 
"Che contention seems to be wellfoundéd. The impli- V: 
The State 


cation of the order of acquittal so far as the charges under еэ! 
section 419-and 420 LP.C. are concerned must bé that upon ‘the Debabrata 
evidence adduced: in the case it was not possible to hold’ that the Mookerjee, J. 
elements rfecessary-to sustain those charges had been satisfied. 
Taking these two charges together it must Бе said that they 
implied that there was some false representation "made by the 
petitioner on the basis of, which the cheating in the’ two forms 
covered by sections “419 and 420 I.P.C. was alleged to llave been 
committed. Тһе element of false representation does not find 
mention in either.of the two charges under sections, 419 and 
420 I.P.C. as framed: by the learned Magistrate. In any 'event, 
it is quite clear. from the’ evidence in the case that the false 
representation intended to be relied-upon by the prosecution’ in. 
support of the two. charges related to the fact that the" petitioner 
put himself forward as the owner of the land when as a matter 
of fact he was not the owner. What is in substance the false 
-tepresentation in the case upon which, the two charges under 
sections 419 and 420 LP.C. were based, although as I have 
indicated. ther» is no mention in the charges themselvés as ‘to 
what exactly the false representation was. "Taking this to be the 
false representation said to have been made by the petitioner 
that he was the owner of the land when as a matter of fact the 
owner was soinebody else, the prosecution set out to’ prove that 
the petitioner put himself forward аз the real owner at the 
Registration office and thus induced. delivery of a certain sum 
of money There can be no doubt whatever that the, leatned 
Magistrate by acquitting the petitioner of these two charges 
meant to hold that the false representation alleged was not fit 
to be believed or acted upon. In any event. that. representation 
was not proved according to the learned Magistrate | Which 
entailed the consequence of acquittal in respect of the two 
charges. 

The position thus created by acquittal with respect ‘of 
offences under sections 419 and 420 I.P.C. has to be considered 
Visa-uis the remaining charge under section 465 1. P. C. Section 
465 LP.C punishes the offence of forgery. Forgery is ‘defined in” 
section 463 of the Code, which again is very widely worded, 
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Paper ya : . 
2 ty ‹ 


Criminal. 4. | ie „* 
‚ои That section implies the making of a false document with intent 
dean NI CAVE LAE pe ts ; , 
.to.commit fraud or with intent to cause wrongful loss or, wrong- 
Adhi ET 


ful gain. Now the making of a false document is defified in 
The" State „section, 464 I.P.C. Leaving out the ,words which are, un- 
* Debabyata necessary . for our immediate purpose the Ist clause ‘of section 
“Mookerjee, T. 464,.LP.C. says that when a person dishonestly or fraudulently 
. makes or signs or executes a document or part of à documént 
with the intention of causing it to be believed that such docu- 
ment or part of a document was made, sighed or executed by a 
"person, by whom he'knows it was hot made, signed or executed 
‘makes a false document. Therefore it is “quite clear that in 
order, that a charge of forgery under section 465 I.P C. can be 
sustained it has to be proved in the first instance that there was 
„forgery. within the meaning of section 468- IL.P.C. which again 
implies. that there was the making of a false document in terms 

of section 464 of the Indian Penal Code: ` 

Taking the facts of this particular case into account, ‘it ‘has 
Jo be, found, therefore, that the ‘document which forms the 
` subject matter of the charge must be proved to have been made 
_. fraudulently or dishonestly with one ог other of the intents 
. mentioned in section 463 ІР.С. by the petitioner who made ‘it 

- Or executed it, with the intention of causing it to be believed 
Ша it was made, signed or executed by a person by whom he 
" knows it had not been made, signed or executed. 

It follows, therefore, that there must, be found fraudulent 
intent which is an essential ingredient of section 465 LP.C. but 
the jJearned Magistrate refused to believe the only evidence of 
‚ fraud and consequent dishonesty implied in the charges under 
sections 419 and 420 of the Code. I have already indicated that 
„the gravamen- of the two charges wag a certain definite 
false representation that he was the owner of the land when in 
“point “of fact he was not the owner. This was negatived as a 

. result of the finding arrived at by the learned Magistrate as 
regards ‘the two charges under sections 419 and 490 LP.C. It 

~ . is, therefore, not possible in the circumstances to hold that the 
|, findings of the learned Magistrate upon these two charges leave 

` wholly unaffected the charge’ under section 465 LP.C. It is 

= | impossible to view the acquittal of the petitioner as respects the 

: two charges compartmentally and in a manner wholly unrelated 
to the totality of facts which must be taken in their entirety 





à 
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and upon which these · three separate. -charges were framed. 
When the learned Magistrate did not find it possible to believe 
the prosecution case оп ће two charges with all their impli- 
cations, the charge under section 465: .I.P.C. cannot possibly, 
survive the consequence of such acquittal. ' | 
` The result is that this Rule is made absolute andthe, con- 
viction and sentence imposed upon the, petitioner under section 
465 ІР.С. аге set aside and the fine, if paid, will be refunded. 
Let the petitioner be discharged from his bail bond. 


J. Р. Mitter, 6.:—I agree. 
i Rule made absolute, 
R. M. * Я Я T + Wow D 
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HL Bap Mr. Р. B. Chakravartit, ud Justice, 

ee быш ушке i апа Mr. Justice S. C. Lahiri. Je 
SYHE IMPERIAL: TOBACCO COMPANY (India) LTD. 
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Workmen’s Compensation Act—What is meant by accident arising out of а 
workman’s employment—When is the employer liable for compensation 
on account of the accidental death of a workman? 

f К. әү _ эл A TERS ета E Mc ai 
A workman`'fell’sck of fever and his condition was grave enough, for 

the medical officer of the Company was ol opinion -that he needled 


“leave and could not be required to perform the duties of his post. Leave 


for only two days was recommended and gianted. When the workman 
returned ón' the third day, the doctor found him suffering fiom malaria 
as also from Broncho-pneuinonia Yet not more than three days’ leave was 
recommended and granted. ‘The iesult was. that, “on the expny of his 
leave, thé workman had, unde the rule followed in the establishment of 
the Company, to come again to the premises of the Company,, whatever his 


„physical condition might have been at the time. ' He had to come "n a 


rickshaw and when he came he was in such a condition that he had to be 
lifted bodily out of the Vehicle and carried upstairs to the dispensary in a 


‘stretcher. The condition in-which,the docto: then found him was a dying 


condition and indeed it was so serious that he hastened:to administer an 
injection. Death followed within a few minutes. 


The question is: —Arc the facts such that, in addition 1o physical 


‘ailments to which the workman was subject, there was some strain imposed 


by the performance qf the duties of his post or the performance | of some 
other act required by the conditions of his employment which contributed 


‘to the ultimate death ? 


It during the am of his employment, aeworkman is 1equired 


: by the. conditions óf his service to do any paiticular act and the act so done 


involves him in an accident by reason of which ‘he suffers personal injury 
or death, such accident arises out of and in the. course of his employment, 
even if the act done may not be one of the duties attached to his post, 
but some other ‘incidental act required however to be done or necessitated 
by reason of the conditions of employment.- 
ES NC IDE 
‘Appeal from „Original Order No. 173 of- 1954 agamst -the Order 9 
Sri N. L. Shome, Commissioner - of Workman's Compensastion of West 
` Bengal in claim case No. 520 of 1952 dated the wih April, 1954 
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Thé principles applicable to cases of this, kind are well-settled. If. the Ciwl. 
death €f a workman was due solely to-his disease, no compensation can _ 1956 
be claimed against the employer. But if, looking'at the' whole body of . 


facts, it car be drawn as a fair inference and without: over-nice con- The "Tmperial 
jectureg that an act done in carrying out the conditions of the employment Tobacco Co., 
caused, Іп part at least, a physiological injury which resulted іп or . od 
accelerated the death, the egiployer will be liable for compensation, because Salona Bibi 
one of the causes of death arose out of the employment under him and by ‘ 

reason of the condition of ‘that employment. Е 


Chakravartti, C J. 
First е Appa against an Award made by the 
Commissioner for Workmen’s Compensation.. TEE 


2: пае 


Appeal by the Employer. 
- The material facts will appear from the judgment. 


паана Nath Bhattacharjee and, Benayendra Deb Rat 
Mahasai for the Appellant. - 


Nalin Ката Mukherjee ahd DUM Ghindra Das Сирт, 
for the Respondent. 3 -— 


s 


The judgment of the court was as follows: —- 


` Chakravartti, б. J.:—The only point urged in this appeal May, 27 
against an.awatd made by the Commissioner for Workmen'é 
Compensation is that. there was no evidence before the Com- 
missioner on* which he could properly hold that. the death of 

the workman: concerned had been caused partly by disease and | 

` partly by Ше stress and strain entailed on him’ by:a journey to 
his. place “of employment : ‘which he had to undertake, because 
he was required to do so by thé. conditions of his service. 
According to the appellants, who are the employers, the journey 
had been undertaken voluntarily апа, in .ary event, it had 
nothing to do with the death , which was caused solely by 
disease | and, therefore, there was no death by an accident arising 
out of and in the course of the workman's employment and 
indeed: no- accident at all. 


Certain of the facts were adihitted by. the Muss but as to 
the crucial , facts, .thay. differed. . It was admitted that, the 
deceased. person, one Mohammad “Syed, ‘was a.workman under. 
the. rau DE the ‘Imperial - "Tabaceo- Company 


сї. 


1955.. 


The, Imperial 
Tobacco e. 
Ltd." 

m 
Salona Bib: 


Chakravaitü, C'T 
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(India) Limited, and was employed as a sweeper or floor boy 
in their Packing Department. It was also admitted* that 
Mohammad Syed died on the 22nd of April, 1952, om the table 
. of the appellant company’s’ hospital, situated’ on the first, floor 
of a building A$ regards what had caused Syed’s death and 
how, he had соте by it, the parties made different cases. The 


learned Commissioner has characterised the case made by. the 


respondent, who claimed compensation on account of the death 
of her son, as full of untruths and he has characterised the case 
with which the company wanted to meet tl claim as full of 
half truths. He had, therefore, to find the facts for himself 
and has done sò. f . ZR 


The case made in the application for compensation was 
that Syed had previously been sick, but be went to his place of 
employment on the 22nd of April, 1952, in order to rejoin his 
duties. There, when going up to the dispensary of the 
employers’ hospital. he stumbled on the staircase, suffered a fall 
and: received injuries м hich ‘subsequently proved fatal. "That 
case was not adhered to in the course of the trial and the 
witnesses called for the applicant spoke of a different fall upon 
a different staircase. According to them, when Syed arrived at 
the company’s premises on the 22nd of April, 1952, the.doctor 
was not yet to be found and thereupon -he took up a 
broomstick, placed it-on a tin box, preparatory to starting the 
work for the day and went to the urinal. Upon his return from 
the urinal, he somehow slipped on the eastern staircase: and ‘it 
was there that he was found by certain of the witnesses їп. a 


prostrate condition. He was carried up to the dispensary where 
he died within a few minutes, 


pro i Ы . i . е 


т should explain here why it was necessary for Syed' to seek 
óut the doctor when he came to report for duty after the expiry 
of the period of his leave. According to the evidence in the 
case, the rule followed in the establishment of this company is 
that i£ a workman falls ill and is granted sick leave and 
‘thereafter wants: an extension bf that leave, he can'have such 
extension orily if the Medical Officer of the Company recom- 
pends the same'and' grants hima’ certificate. Similarly; ifa 
workman goes'on sick leave and wants to:fejoin his ‘duties after 


Vou. 96] . А . , HIGH COURT- 


recovésy, he, has to obtain ‘from the Medical Officer a certificate 
of fitness before he can be allowed to resumé his duties. The 
case made by, the witnesses for the applicant, therefore, was 
that Syed considered himself as no longer sick and as fit for 
work and it was for the purpose ol obtaining a certificate of 
fitness that he required to see the doctor. 


ps 


. 

" — The case made by thé Company: was that even on the 22nd 
April, 1952; Syed*-had been on leave and “һе came on his own 
account to consult their doctor without being required to do 
80. When he arriyed, he was in a scrious condition, but was 
'given immédiate help. He was placed on a stretcher and sent 
up to the dispensary where some medical aid was given to him 
by the ‘attending doctor. But as the doctor found him in a 
dying condition, he instructed one of» his Compounders 10 
,telephone for an ambulance Before the ambulance arrived, 
“ihe workman expired. ` ` 


I might pause here to indicate the point ın the Company's 


defence. They, appear to have realised that if Syed was not on 
leave on the 22nd of April, 1952, and was required to come to 
his place of employment in order either to obtain an extension 
of his leave or to obtain a certificate of fitness and if the 
‚ journey undertaken by him for the purpose caused his death or 
contribuied.to it, there would be a death by accident arising 
out of and in the course ot his employment. It was obviously 
to exclude that possibility that the Company made a case of 
leave even on the 22nd of Apr il,1952. И the workman was on 
leave on that date, he would not be required to come to his 
place of employment by the conditions of his service and if he 
had yet come, Һе had doiie so at his own risk and not by reason 
of any obligation imposed on him by his employment. If such 
were the facts, then even if the journey had caused or 
contributed to the death in addition to the disease, no claim 
for compensation against the Company could be sustained. 


The above are the respective cases put forward by the 
contending parties. "The facts found by the Commissioner 
chiefly on admissions made by the Company in the course of же 
evidence are as follows: = 
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‚ The workman reported sick on the 16th of April, 1982, and 
was seen by the doctor who recommended. two e day's leave, 
which was granted. That leave took the- workman to the 17th 
of April next. On the 17th, he came.to his place of employ- 
ment, still sick, and . saw the-doctor -who found him suffering 
from malarial fever and. bronchopnéumonia. This time. the 
doctor recommended leave for three days, which again was 
granted. The second instalment of the leave took the workman 
to the 19th of April. The 20th wag'a Sunday. On the 21st 
he remiained absent without leave,.but on the 22nd he went to 


‘the premises of his employers’ in a rickshaw. So bad was his 


condition that, he had to be helped out of "the conveyance and 
indeed cairied on the shoulders by some of his fellow-workers 
who deposited him in the Labour Shelter Shed near the north- 
western gate of the xd 


There he was seen by the Gate Sergeant, of the Watch and 
Ward Department who arranged for a stretcher and sent him 


-up to the dispensary upstairs. The doctor also claims to have 


heard of a workman in,a very serious condition, waiting down 
stairs for medical attention, and he too claims to have sent 
down a stretcher. But whethér it was by the good offices’ of the 
Gate Sergeant or by those of the doctor or by the good offices 
of, both, the workman was carried up to. the dispensary and laid 
on a table-- The doctor found him in “a dying condition” and 
gave him an injection. As however, ре thought that the 
condition of the patient was alarming, he instructed one of his 
Compounders to telephone for an ambulance, but the workman 


, died within' ten minutés. - Some commotion appears (о. have 


been created by the suddenness of the death, which is not 
unusal in establishments, -where there ise a large labour 
population, but. it soon died down and when the Police arrived, 
some of the workers furnished them with a statement in writting 
that they did not suspect any foul Play. Thereupon the dead 
body was released. ` 


It will be seén from the facts found by the learned Com- 
‘missioner, which: І have recited above, that the Company's case : 
“that the workman was on leave on the 22nd of April, 1952, 
"wtterly false. It appears that not only „ was that case ions 
before the Commissioner as a matter of argument, but the books 
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- andi nds adus imithest ариден ер Р ЕЕ 
apptdpridte ventres. b Яе «time нта IreivéduRiegister: and 
AttendánceeRégister' alb filled: intsbyxthel lFimeilKéeperrofoitha 
Packing Department and Countersignedoby.ithe Я abour d iaisón 
Officer contain entries showing that the workman was on leave 
on thie-22nd' ofi:April»19520 One:ofithem»everi: pestpones the 
аба té itliecnext dayand ‘says that thelwovkmany ee 
23rd 'Aprile: One cantonlydexpress опе! sensejofodespaiti«tha 
irfeguláritieg*of this | kind/should boourzhin the шага A 
reputed and well-established: 23 icommpany adithedappelaíttssi One 
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as! precedents): апдгопсе ai Workmàn or'hiscdépetidantsosücceedián 
obtainisg onipensátióm forl injuvies forrwhiehr theoAébdoes-not 
realipyprovide compensation! thers eniptoyeps?máy: "Welbnigh" be 
overwhelmed: by similar climssin fudtaressDherjealousriess swith. 
Which sanserrploger ‘ghattde! his) limtmdnitys<sach sas it.fis ander 
the ‘Actvis intelligible but nothing can ijustify the preparation 
ofiifalse récofds оре making sofsincorrectientries, .designed;ito 
defeat *alrpooriadotkmán' s«claimm Р shouldishastén 110) addathde 
whaé-has-been ойе ini thépresdnt easesmay have beer the work 
`` of individual «subordirate»officess? d hb»wantedrto acquire credit 
. incthéveyexóf theirJemployersiwithout ithe: cómpany themselves 
beingia party tortheomrisdeed./» But teveniifotháccwaszthe reason 
why the ifdseventriésceamer intoooexistence;r! ео аі rinihe 
officesiofrthercompany do. nothappeamtorbe sin- a;state ofswhich 
they canrfeeb proud. PAL an Иге Ла 2€ 10500 crtnginoD и] 
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thing was‘an accident, as term is understood in Íaw, and not 
some natural'cause of death. 'The medical certificate granted 
by the company's doctor is that the workman’s, death bor due 
босата тас алге! resulting "Hein ЛАНАТ: Reve! and 
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the workman's death, the,.accident constituted {Б акт arem 
and, strain arpsevout of and in, the course , of the, workman's 


employmers.: (The ,case .is;a stronger ‚опе than, the decision in 


А uy Е UY abest MUT 
the:cgse of, Riley, AC William «Holland, © 1150) У д 
.: - 1 
Where; before, е accident, båd., happened, , the ” last 


ea 


duty;,to be performed *hy, the .Smployee, under, the contract of ' Salona Bibi 


nit On nb 


logs 


hoy ta Im * 
LH. (р, "Faber t 


ni 


\ 


гу, 


service had, been, performed. „As one. pf the learned Judges put скакати C. J. 


it, there, ‘Was.at.the time, when the accident. happened’no longer i 
any continuing obligation, ,. to „serve, nó continuing duty to 
obey. and, the; wholetime, of the ex-employee had reverted to her 
own disposal. Her work having been finished on, a Wednesday, 
‘she had only gone ¢o the mill on the following Friday m order 
‚ Io, receive, her, wages according, to. the practice followed in the 
mill... In; the; present; case, , the, workmian's, position is far 


stronger,,, His, employment under the appellant Company was 
continuing and, he, was, still a, workman, serving under a 


£s 


contract; of, service With them., The, journey which he had to 
undertake was imposed. on, him , Бу, the. „conditions of his 


t Pres Jp 
continuing and; it was to; meet requirement, or discharge an 
obligation of; his employment , that, he, had to, undertake ће 
fateful, journey, which resulted, in his death. In my view, it is . 


impossible to contend that even if the journey caused the death 


^ua stis yu . 


OF, contributed, to, it in рате, the: stress or strain entailed by.j 


Was, not, an accident arising out, .оЁ. or, in the course of the 
workman's employment. It, appears ,to me 0, be; beyond 
argument that jit, during the, continuance of. his employment, 
а, workman, is required, by the conditions of. his, service, to do 
any particular thing and he. асі, (во done involves him in.an 
accident, by reason of, which. he; suffers, personal injury jor 
death, such accident arises out of, and, in the, cqurse of his 


employment, „суеп; іе, ће act done may not, be, one of the, duties 
attached to his post, but,some other; incidental act, required | 
however, to be done ог, necessitated by, xeason of е, conditions 
of employment.. T. must, accordingly, hold; in agreement with 
the learned Commissioner, that, if ;the; stress and strain of ће’ 
journey, was responsible for caysing,or precipitating, the work: 
man’s death, there was an accident arising out of and in the 
course of -his employnitnt. '' ur P M Ss Cae А 


employment ,during,, а. period, when,, the; employment: was 


a ni t 
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p pneumonia , had? perated'! to “(bring © “abouts his “табай. 


po yen RC férence el wis тае to the’ po sitive evideitcecohstituted by ‘thie 
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‘Certificate ie еа! gianied' by tie"appellànts ‘own ‘doctor! and 
the Пер vee ‘of | ‘the absence’ of ny" "direct: ‘evidehcé that 


the + +, 


sical “strait Шыбага by ‘the’ jouttiey: was “an ‘additional 


КҮЛӨТ fic. Tate ng pnr ted Jp sun al TM qe nan 


dopo ati death; миме? aiii oo Et tate mp tee edi Fails 


ёа rtain асбон Were cited at the Bà but^they: dô’ пої 

Sena’ có de Ж to cover the" instant casé? THe décisión: in‘ Clover, 
Су tc PATANTA I idi x "Étüghés ту, "Was inévitably 
Cited oi] H“ Behalf” of · thé, résporidént, " pnt “that! Сазе 


doed'ti otl to ihe’ tb be of any assistance, “р Kere! the^Wofk- 


Зап” was ‘dieting ‘ftom “an ‘advanced ' анейнапі" Of "the “aorta 
Which’ cans ‘an enlargement of à ^vein of ‘artery servi ng ihe 
heate ‘and! Бенет арешт. while doing : his work? Tn the 
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s could, at;all be explained. : "Thé ‘facts of the | present case, ‘Salona: Bibi 
- at UL 24 i wa IL 1l ni T 
therefore, do pot, come under. any. of the decided" casés cit citediat Ghana бу: 
tthe Ваг, catty, uli ud Ul oiu i өл 8 "ds us СИР “tie, 
“a. TR рине (^uis Neva arei well- 
RECS „The; pingine арон, io, ва of” this kind"are-w 


Settled., Jf the, death. of а м orkman Was фе ge solet х0 ‘his 
p disse ро, emu gould, be claimed a agains inst ‘the emiployer. 
But, if Jooking at, the whole € body of meg cin Be grams as a 
"fain, inference, and without Overmie _, Sonjer n that ái act 
s, dong à BS FARE ou c fs a ушаг. caused, 
o part,at; least, a pho orat. 18 jury ‘hick po or 
астей ihe, death, the eniployee Wi Be Kite or canten 

‘ sation, because. ene. of ће Causes, of", dea th’ arose" out" ofthe 
employment t under him and b reason. ‘of thé conditions оҒ that 
_ employment. The short question Y "We have ‘to decide i$;wheéther 
judged by, that, test, the finding’ arrived at by the Yearhed Com- 
"инет, can be jeld to, be correct: | LS E KC 


2v) UA а, "ht era КИТУ Baf, 
лб.» нене useful: ксн Өр -facts.;/T be 
‘Uworkman>féll sick! onthe- 15th. sapparently: of;feven! but. his 
ms oniition^wasrgrave 'enough:for-the doctor toscome:to be: of:the 
"“ёриной that Һе 1ieeded:leavencandoeould! пое Ье required to 
"perform thie’ düties/iof "his post? Leavezfor;only two.days-was 
‘Ol redótimendéd and 'grantedo? When the:warkmanrréturmed, on 
axWeiditd нч Бе doctor found3himusuffering;fromimalania as , ° 
^ Lófrorv*brorjctiozpnéeamoniacr. Yetim6smoret than; three; day's | 
т Jeaive^svasiiféCommended' or-'granted: ;.Ehevresult was: that, on 
di thetexpiry of his:leave, the workman: had itorcome» again to: the 
Is siptemises гое)" Company, 'whateven- his? physical condition 
ight atthe пе: be!) Heihadsto + come; insea- rickshaw. and 
d Vin ке ‘оке Һе iwastin lucri ab conditionyithat’ rhe vhad:to be 
aili пева “bodily? out ofthe vehidle nañdsrcarried upstairs to, the 
ut adispensary ja-anstretcher.,; Тре. condition. in; which, the, doctor 


по nns foun а d, him was, a dying; condition, and, indeed it E маз wal 
„serious that he h hastened to administer ап injection, "Death 


чэ, “Yoltdwed* йн g few ЖШ EN (sqq biud ad guuis 
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А : 

‘ ‚Сый, ..' М appears to ше that it requires no expert or medical 

22965, ‚ evidence to appreciate, that _aspatient suffering from malarial 

i . fever and broncho- -pneumonia requires rest in’ be® more than 
OT e Imperial 


‚ "Tobacco :Co., anything | else and. cannot safely be required to undertake a 
* Ltd. . journey. after a, period of only three days. Mohammad Syed 
EAS Bibi Was, however, given only three, days' léave and’ was thus com-. 
-pelled by the shortness of that leave and the conditions’ of’ his 
‘employment to undertake a’ perilous journey to theeCompany’s 
premises, while still suffering from his ailments and indeed 
when arrived at an advanced stage of the malaria. Не a 
‚ malaria and broncho-pneumonia patient, had to undertake the 
., Stress of the journey, then to be bundled out of the rickshaw on 
‚ the ‘shoulders of his fellow workers and deposited in the Labour 
~ Shelter Shed and then hustled upstairs to the dispensary in a 
a "condition which the appellants’ doctor himself declared as a 
., dying | condition. I consider it not without significance that the 
doctor, while giving evidence, was careful to avoid all mention 
‚ОЁ the injection, he had administered, although the Cómpany's 
. written statement referred to some medical aid given to the 
"workman.. It was only the compounder, who ‘came later, who 
. .., Spoke of the injection and threw further light on the condition 
in which the workman had been after the journéy from his house 
in a rickshaw, the journey on the shoulders of his friends from ` 
` the-rickshaw to the Labour. Shelter Shed and the» journey in а 
- бте from the Labour Shelter Shed to the dispensary. 
Jn my ‘view, here was a case,where a workman suffering from 
malarial fever апа broncho-pneumonia which, at it is, common 
‘knowledge, requires. rest іп -order to prevent hypostatic 
72 congestion of the lungs, was compelled by the Company to. 
^ undertake a long journey after only three days and the journey 
* undertaken when suffering from those serious diseases, involved 
' ^ the strain of travelling in a rickshaw, that,of being carried on 
" the shoulders of other. men and that of being sent upstairs. The 
^^ injection given to the workman immediately upon his arrival 
-. гас ће dispensary suggests what effect the recent turmoil:had on 
-~< his physical system. .I find myself entirely unable to hold that 
* if, on. those facts, the Commissioner came to the view that the 


~ -Chakravartti, C.J. 


stress and strain entailed ‘by the journey. contributed in part to 
, the death of the workman, there was no evidence before him on 
which he could properly come to such a needing: As. it has often 
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been emphasised by English Judges ‘of great eXperiénee, the Com- — . Civil. | 
missioner must always,ask. himself, one, broad question: — Are ` р 
the facts s&ch that, in addition to ‘physical ailments to which Tis T. "m 
the workman was’ subject, ете, was some strain imposed by Tobacco! Co., 
the performance of the duties of, his post or the `performance EM 

of some other act required by the conditions of his employment Salona Bibi 
which «contributed. to thé „ultimate . death. , The learned Com- 
missioner esked himself that question and came to' a finding 
which I am unable to hold is;not a finding that he could come 
to on the materials before him. 
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costs—the pics. fee being\assessed at three gold "móhur. ээ. 


e The. giles. restraining „the respondent. from withdrawing . 
` the balance of the. кишене money , is automatically 
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£ Publié Déemands' Recovers Act—Rule ai 'of« Schedule... II;.: Proviso—if 
E “question oft priority! between ! the »certifecatecholder, and, other, creditors 
can‘ be determined under the proviso—The principle of the priority of 
state-debts, if was a part of the law of India before the coristitution and 
if із а part of the law of Republican India after the constitution, 
Opposite party No. 2 obtained a building солоне - -fron Government 
in connection with the construction of ithe mint and had to make a deposit 
of Rs. 50,000 as security for due execution of the contract. In connection 
with, the, , undertaking у opposite party No. з obtained supply of building 
materials from the ‘petitioners. Being unable to obtain payment, the 
petitioners brought a suit for recovery of their dues. In t that suit the 
, petitioners obtained an order for attachment before judgment in respect of» 
Rs. p,000 ‘out of the security deposit of Rs. 50,000 made by opposite party 
No з, lying in the hands of the Superintending Engineer, Calcutta Centra. 
Circle No. 2. The petitioners’ suit was decreed for Rs. i2,275-9-0. The 
decree was put into execution. The Executing Court issued an order fo 
attachment in respect of further Rs. 7,275-9-0 out of the security deposit 
The Superintending Engineer then sent the whole amount attached to th 
Executing Court which received it on 9-3.1953. Оп 17.6.1953 the Certi 
ficate Officer addressed a letter to the Executing Court under rule 22 c 
Schedule II to the Public Demands Recovery Act—asking the Executin 
Court to hold the amount subject to further intimation from him. ТЬ. 
Executing Court thereupon made an order withholding payment unt 
further orders. On 15.7 1953 the Union of india, represented by the Con 
< missioner of Income Tax, made ап application to the Executing Court b 
which they claimed to be entitled, in their right of priority in respect « 
tax-debt, to receive the whole of Rs. 12,275-9-0 lying in the custody of tb 
Executing Court towards satisfaction of Income Tax dues from opposi 
party-No. з. A further and fuller application to the same effect was file 
by the Union of India on 11.9.1958 іп which the details of Income T; 


*Civil Revision Case No. 231 of 1954 against the order dated the ig! 
December, 1953, passed by Sree Bljoyes Mukherjee, Subordinate Judg ' 
Alrpore, 24-Parganas. 
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demandé against opposite party No. 2 was given. In both.the applications , 


it was stated that a'certificate under Section 46 (s) of the ládian Income . 


Tax Act had &een- duly forwarded to the Collector and proceedings under 
the Public Demands’ Hosen Act had been started: 


The Executing Court, ON 19.12.1958 aude an order directing 
Rs. 125275-9-0 lying in its'custody to be paid out to the Union of India. 
It is against this order that the present rule has been directed. 
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In suppost of the rule two objections were urged against the order of Chakravartti, CJ. 


the Executing Court. One questioned “the right given effect to by the 
Executing Court. The other questioned ‘the procedure adopted by the 
Executing Court in giving effect to the right. * E 


.- As regaids the: secomd Prete ‚Ше Executing Court held that the 
Union of India were entitled to succeed not.'only under Section 151, 
С.Р.С., ‘but also op the foot of the-attachment, -made by the Collector 
through the Certificate Officers The letter dated, тб. 1953 was addressed 
by the Certificate . Officer to the Executing Court after the sum of 
Rs. 12,275-9-0. had been received . by that ,Court. The letter referred 
specifically to Rule 22 of Schedule II tothe- Public Demands Recovery Act 
and its contents followed literally the language of the rule. In the 


circumstances there was clearly an attachment of the sum: by the Certificate |, 


Officer. The’ Executing;Court, in whose custody the sum was, was required, 
by virtue of, the proviso to Rule s, to determind the question of. priority 
arising. between the Certificate holder and. other creditors. It was not at 
all necessary, therefore, to invoke the aid of Section 151, C.P.C.- If thus 
Section 151 could be altogether left out of account and the Executing Court 
could, by virtue of the provise to rule 2$, decide the question of priority, 
the Executing Court did not commit any error of procedure in deciding, 
as it, did, the question ‚оѓ THO on the applications made to it. 


- Аз regards the first objection, the principle of the priority of Crown 
debts ‘has always been accepted and given effect to by the Courts in India. 
Even in the case of debts due to the State, however, the &tate has to make 
out before the custody court that the debts are^of that character.‘ The 
State is preferred to a private creditor only when the-rights of the (wo 
meet at one and the same time. Therefore, whenever a claim of priority 
is raised by the State, *he State has to prove to custody court that this 
requirement exists.' 6 | 

The Public. Demands Recovery Act “is only : а machinary Act for the 
realisation of debts of various kinds due to various kinds of creditors and 
has no bearing on, the existence or otherwise, of the State's right of priority 
in respect of debts due" to it. 


' * The “Income ‘Tax Act, “and with:it the Public Demands Recovery Act, 
does not limit'the state to the provisions of the.‘ latter Аст as respects 
recovery of Income-tax Section 46 (3) of the Income Tax Act merely says, 
that the Income Tax Officer may forward to the Collector a Certificate. 
specifying tlie amount: of arrears due ‘from an assessee and the Collectoz 


ve 
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^o Civil. shall 85, proceed: to ‘recover the . ‘amount specia stheréin gas if it 
' were an arréar of land, revenue.. The. Section is only, -permissive. It does 
: .1955. not limit: the. Income: Тах, Officer to the provisions of the „Bublic Demands 
? Builders Supply Recovery Act nor is the:Public Demands Recovery. Act limited to recover) _ 
- .Corporation of State debts. The Public Demands Recovery Act only deafs with a. 





А EC , particular method: of recovering, among other dues, Income-tax, if the * 
=Union of inde Iricome Tax officer be minded. to resort to, Section, 146. (2) of. ithe Income: "Tax 
AQ Act, but it does not-bear upon .the priority, attaching: tc to tax c aim dues 
"Chakravartti,.C.]. wHich..is quite- independent of the method: of, their TOOK Erg: 
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г ам МСИ 
The ‘main provision ‘ ‘of Article 372 -() draws: in all ње. law in force in 
India immediately before th commehéement.of the'constitution ‘and covers 
"all the laws. in force in fact. The principle of, priority of debts due to the 
-State--wasi'a part -óf the Jaw uniformly*.current:ein India Беѓог. the. com- 
. mencement of:thé constitution and the language of: Article. 572/(1) is to, be 
- "^ (0 "eonstruéd: as having; brought it;over to India. under thg constitution.. . The 
. * Crown’s prerogative-has now come- to'be equated with the: ‘rights: enjoyed 
gee ‘by the Government of the day.as'tepresenting the ‘state. The justification 
- „of -the' priority is: that-the- debts to which гіс attaches‘feed. the public. funds 
and the reason why they ‘are. preferred to debts:owed "to: private ‘individuals 
"is that the -needs of the state are - supreme - rand ‘the nbcessityof -keeping - 
-the state functioning is the’ first necessity: of: an organised society. ^" This 
conception’ of the priority of State’: debts. i$ equally чаі. in: the case" of 
States, which are republican in'form. The principle ‘of the- priority’ of State 
-debts is not’ therefore ‘repugnant to the provisions- ‘ofthe. constitution! of 
India‘and is a part of- te aw: or рош uma ase. eren Ea 
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"The debt | to уне ‘Union ‘of India is a tax- Baek: and. thie сае attach. 


ment kd the petitioners did iot create any charge ‘or right-in their favour. 


огаН ‘for revision! uhder. Section" 195 of: the ‘Civil 
Procedure Code, pun 
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° me material facts will appear from the judgment. 

' ie . | Bija Behari Das бири for ihe Petitionen | E M 
ne E. К. Meyer. and Bala Lal Pal for ons e OppotiteiPazty "Мо. 1 
И The judgnient of the Court was “ds s follows: ee ‚ К 
а MDC ‚Р.В. ‘Chakraverttiy с. Еда the amas stages : „of the 
June, ar argument on this: Rule, ' 'it appeared ‘a8 if a broad ‘question of 
*. füfnidainéntal finpórtance : "would shave’ to Бе" “decided, but’ А 
_ Ё „ове exafninatiór of the record. revealed i that “the, point, actually 


. E 
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calling. for decisis was a чаг narrower ‘one. ` Б Civil. 
i 1955. 


The facts ‘are these, ‘Messrs R. К.с “Das '&-Co; who are wii Supply 
- opposite party: No: 2 to ¿this Rule; obtained: a “building : ‘contract ^ Corporation 
from "Goverhment in ‘conriection- with the ‘construction of the ion Ge India 
Mint’ and had" to make a “deposit: of Rs.: 50;000- as security for & Ors. 
due execution “of the contract. In connection with-that under- 
taking. , Messrs. R. K: Das &'Co., obtained-a supply ‘of building 
materials from ' the ‘petitioners. Messrs:' Builders’ Supply 
Corporation. - “The petitionéis: appear ‘to: “have been ‘unable to 
obtain payment for' the’ goods’ supplied ' and they- brought a^suit 
for the recovery of their dues. ‘ In ‘that suit,- “they obtained ап 
ordér for an attachmeiit " "béfore judgrferit, ‘of Rs. 5:000 out of - 

the security deposit: of. Rs. 50, 000 thade by Меззгё А. К. Das & `’ 

Соз and” lying'in the hands‘ 'of! the Superintending’ ‘Engineer, 
Calcutta ‘Central Circle: ‘No. 137 The order ‘for? attachment ‘was 

made on the ЇН “April; 1949, and "thé ‘attachment Wastin due 

course mide. ‘Subsequently, ' on: “the 16th June, ' 1950, 'the 
petitioners suit ‘was decreed by theth Additional” Subordinate 

Judge, 24-Parfanas for a sum of Rs: 12, 276-9-0. .On the 14th 

‘Е ергпагу, 1952, the decree ‘was put into exécutión ih the Court 

of the 7th’ Subordinate Judge ‘and: Money Execution Casé'No. 9 

of 1952 was started." On the 18th' ‘February following, the Sub- 

ordinate ‘Judge’ issuéd an order for the ‘attachment! of a further 

sum ‘of "Rs: 7275-90 out’ ‘of the amount of ‘the’ “security” ‘deposit 

and ‘while communicating that order to the’ Superintending 
Enginiéet,” asked 'him го transmit : to thé Сой the sum of 

Rs. 5,000/- álreády attached’ before judgment.: - Ori receipt of e 
that communication, ' the’ Superintending Engineer placéd a | 
further: sum of Bs. 4, 275- 9-0 under attachment, ‘but did not send ' 
to the Court the sum: of ‘Rs: ,5,000/-, '- as: ‚ requested. On the , 
30th April* 1952; the executing Court’ wrote to the Superintend- | 

ing _Engineer, ‘asking ^ "him ^to: trafismit! thé ‘whole amount of 

Rs. 12, 275-9-0;" attached under the wo dtders, ‘but. the- request 

was riot complied with till the 9th March; 1958: In the mean: 

time, the Certificate Officer: of 24-Parganas ‘had, on the 23rd 

July,’ 1952, addressed a Jétter to- the“Suborditiate Judge ‘whereby ' 

hé ‘thade’a réquést ` Ша if- the Superiritending Engineer ‘had 
frdnsmited.any, money" to the Court, payment? théreof to the" 
‘petitioners, before us might, be. , withheld - п. order that “a claim - 
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under Order 21, rule 52 -of .the -Civil Procedure Code” "might 
be preferred on. behalf of Government... Along wit® that letter, 
* the Certificate Officer sent a copy of another letter which be had 
addressed to the Superintending Engineer, : asking him to make ` 
no payment of апу. money out, of the deposit in. his hands, but 
to,retain the whole amount after deducting the departmental 
' dues.’ It was: said that arrears.of income-tax due from Messrs. 
Б. К. Das & Co., exceeded Rs. 50, 000.and therefore the whole 
of. the security deposit, less departmental - dues, liable to be 
applied to the, ‘satisfaction of the tax-debt.in respect of which 


' Government had a priority: over all ungecured creditors. It 


appears that there was a prior attachment order, issued by the 


. Certificate ‘Officer’ on the 24th September, 1951, in ‘spite, how- 


ever, .of the letter from , the ‘Certificate . . Officer, the: Superin 
tending ‘Engineer sent, as I have already stated, the whole 


`7 amount.attached by the. petitioners to the executing court and 


the-same, paid-in one sum and by a single cheque, was received 


.on;the 9th March, 1953. . _ Thereafter on the 21st March, 1953, 


' the executing court: addressed. a letter to the Certificate Officer, 


apparently in consequence of the letter: received from him 


_ earlier, requesting. him. to state. why the money which had.been- 
brought to Court at the intsance ‘of the petitioners should- not 


be paid out to them and adding that in the absence of any step 
taken; by , the 10th: April, 1953; the.money ‘would be paid out. 
Then followed. a succession. of, adjournments, always at the 
instance of the- -Union of India represented by the Commissioner 


. of Income- tax, , who went on asking for time, and ;yet more time 


for showing cause. against payment of the , money to the 
petitioners. The case was in that-pisition when, on the 17th 
June, 1958, the Certificate. Officer addresged , a letter'to the 
executing court under гше 32 of Schedule II to the Public 
Demands Recovery Act and asked the Court to hold the amount, 
subject to further intimation from him. That letter was 
received by the executing court on the 24th June, 1953, and an 
order withholding payment until further orders was made. 
Previously, the case had been, adjourned to the 8th July and 


' when: that date. came, there was again an application by the 


Union of India for a week's time. The application was granted. 
"The case was then adjourned to- the 15th July, and on the 16th 


| ушу` the Union of India, as representa by the Gommissioner of 
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Income Tax. са ап n application by: which they claimed to be 
. entitled to receive the whole amount of Rs- 12,275- 9-0 towards 
satisfaction of the income tax dues of К. К: Das & Co., and in 
their right of priorityein respect of a tax-debt. A further and 
a fuller application to the same effect was filed on the 11th 
September, 1953, in which the details of the income-tax demand 
against R. К. Das & Co., were given. It was stated that the 
demand was for a sum of Rs. /81,537-8-0 and it. was on account 
of the assessment year 1946-47 and 1947.1948. In both the 
applications it was stated that'a certificate under section 46 (2) 
of the. Indian Income-tax Act had been duly forwarded to the 
Collector of 24-Parganas and proceedings under the Public 
Demands качу Act had been started. | . 

А тһе Seated Judge of: фе. РЕТТИ Court heard the 
parties at great lehgth-and by ап order made on the 19th 
- December, 1953, directed a ‘sum of Rs. 12,275-9-0 lying.in his 
custody, to Бе paid out to the. Union of India. ‚1% is against 
that order that the present Rule is directed. 


The two карра Dade by the Union of India on the 
16th July, and the 11th September, 1953,. respectively, did not 
“purport to be made under any particular provision of law. It 
appears, however, that the Advocate for the Union of India 
invited the Court to. treat the-applications as applications made 
under section 151`0# the Civil Procedure Code. The learned 
Judge held that the applications were maintainable as appli- 
. cation$ under sectiqn 151, but he seems also to have held that 
the Union of India were equally'entitled to succeed on the foot 
of the attachmeft made by the “Сое; through the Certi- 
ficate Officer. ^ 


In’ support.'of the Rule two objections against the learned 
Judge’s orders were urged before us, one of-which questioned 
the right to which he had. given effect and the other QE 
the рсе he had adopted in deu So. — 

` I may ee of the second abieton first: A great deal 
of time was taken up before us by insisting that (Не order made 
by the learned Judge must be taken to have been made under 
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section 151 ọf the Code, since по specific provision applied'and 
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then contending. that he could not in-láw'make an ogder-under 
that section ‘for ‘paying out to a third г party : -intervener: а ‘sum 
of money which" had beén^ attached by а: decree 'holderiand . 
broùghi ` into ‘court Under ‘such’ attachriient!:- "It, was said that 
the Certificate: Officer's letter to’ the ekecutiiig! court" hàd- been. 
written’ before’ ‘the money’ ‘iad ' - been: "réceived" “and, therefore’ 


à pen Order al, tule 52 “of” the ‘Civil Procedure ‘Code,’ nor rule 


2 of Schedule Ir to the Public' Demands Recovéry Act’ would 


. ti It, would: 'however, appear from ` thé sequence of facts 


which, Г have already | set’ Out Вас" дий apart from: tlie^ -Jétter 
of. the 23rd- July, i962, on which the léarned Advocate ог the 


: petitioners was relying, there ` Was ‘another lette? dated (һе? 


June, 1953,, which was Written’ after ће receipt’ of the “amount. 
That letter referred specifically to rule 22- and its contents 


V followed literally the language “of the’ rule.: ` In: those^circum- 


stances, ‘thete was {clearly ап. attachment ' Са the, athount by the 
Certificate Officer and whether" the ' matter ‘Be’ ‘regarded’ as 


' governed: by Order 21, rule’ 52 of the ‘Civil Procédure Code or 


rule 22 of the . Rules” framed - under -‘the “Public Demands. 
Recovery Act, the learned- Judge in whose custody the amount 
was, was by Jaw required to ‘determine ‘the’ question’: of ‘priority 
faiied before him." It' is therefore riot ^ necessary ‘at’ all ‘to- 


complicate matters “By importing’s ‘section о of! the Code." 
zi> 


UTI must day; dt that: the responsibility for introduc- 


-ing Section: 7151 of the" Code! liés ‘on. the Union ‘of India. whose 


lawyers - invoked the: section ‘before ‘the learned Judge and gave. 
cause to the ‘petitioners ” to-raise' the procedural point before`us. 
Why any body's thought should’ have turned to section 151 at 


^. all it’ is'difficült:to say; but "perhaps, uponi.distovering .the'case 


of Manikkam Chettiar у. The Income Tax Officer; ‘Madura 
South (1), where in. similar | circumstances’ a bare application 

under séction 151" succeeded, the “lawyers ` :thought:that the | 
Government “Байа short-and ‘simple remedy: under that section. 

Had’ it Ъееп- hecéssary to decide whéther after:a decree.lolder: 
had attached some money belonging? to: his :;judgment-debtór ` 
and caused it to be brought to Court, ‘the State might obtain 


ү forthe satisfaction' of a public debt bya simple application 
` under section’ 151, І... would have _-required ans reasons to. 
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agree with, the view taken in ithe Madras « case. But’ it is not 
necessary. éo, consider the, soundness of ‘that extreme, view here, 
becayse t there, i is-in the present саве. thé added fact ‘of an attach- 
ment by. the "Certificate Officer , in ; Connection. with "the 

| Income, тах demand which Was absent in the. Madras Case. The 

same difference i in the facts distinguish the. decision of this Court 


im the case, of Gayanoda Bala Dassee y. Butio. ‘Kristo Bairagee 
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(1), but I may. point out further . that although , there was no. 


attachment i in, that, case, , Government ^ were , trying to realise the 
„court fees, decreed- to. them in a pauper, suit in respect of. which 
they 3 Were in. the ‘position’ of decrée holders. , The present? case 
is; a, far simpler,,¢ one and. a ‘stronger ; one of the Union of India. 
Apart ‘from the attachment Ьу. the petitioners, there .was also 
an attachment by. the Geérüficate: Officer at “the instance of thé 
Union of india who „ Were, seeking. tp. realise their inconie- {ах 


era 


through, the ‘Collector, “could ‘attach the. money ; in “the custody 
of the executing. court. xinder the Public. Demands. Recovery Act 


ve 2A m 


and г at, ‘the, same, -timé, acting through. ‘the Commissioner „ОЁ 
Income tax, apply to: the same Court й Ünder s “section 151 for the 
payment of the money to them. T do: not, however, find. any 
‘reason; to: ascribe ‘such -duality, до the, Union of. India on the 
facts .of this: case. The, Union , of India;, acting, through the 
Commissioner of: Income Хах and an, officer. of his, had issued a 
certificate under section, 46, (2) of the; Income. tax Act, and the 
Certificate ‘Officer had attached -the money in the: hands. of. the 
executing court in execution- of, the certificate.and in the manner 
prescribéd by rule 22 of. the ` Rules framed, iinder the, Public 
Demands Recovéry Act.., The proviso to the rule says that 
where the property attached thereunder, is іп` the custody of a 
«court,. ‚ айу. question of title of: ' priority arising , between, the 
certificate-holder, and any, other. person not being-a certificate 
debtor, claiming to be interested, Ain such property by virtue of 
any assignment, attachment, ori; otherwise, : Shall be, determined 
Љу such, Court,, "The language of the proviso is the same as that 
(of thé proviso to гше 52 of Order 91, of the-Code and ,indeed 
. the whole of, rule,22 is -a a reproduction - of -rule ,52. with the 
Necessary, substitution of, the Certificate :Officer. i in, the; place. of 
() (1906) LL.R. 33 Calc. 1040. i 


Г would, ‘have, ito, ‘consider re atapi the. de "of, yes acting 
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the Court as the authority issuing the notice of attachment. 
Under the proviso contained in’ both these provisions, the 
question of priority has got to be decided by the custody: court. 
What the Union of India did by the two applications filed on 
the 15th July, and the 11th September, , 1958, was that they 
appeared before the executing court through the Commissioner 
of Income Tax, raised the question of their priority and, prayed 
that it might be determinéd in their favour. I may leave aside 


. rule 52 of Order 21, because the attachment for the realisation 


"of the tax-debt was not made under the Code, nor through the 


learned 5th Subordinate Judge or any other Court, though I do 
not decide that those facts would exclude (№ operation of the 
rule. I exclude rule 62, because the attachment was actually 
made under rule 22 of the rules framed under the Public 
Demands Recovery Act and that rule itself warrants the appli- 
cations made by the Union of India, 'so far at least as they 
raised the question of priority. Since rule 22 suffices, it is not 
necessary to import section 161 which, I may recall, was not 
mentioned in the applications. If section 151 may be left out 
of, account and if under the proviso to mule 22, the learned 
Judge, was required to decide the question of priority, it cannot 
‘be &aid that"in deciding it оп the applications made to hini, 
he committed any error of | procedure. 


The next and the more important question is whether the 
Union of India could claim any priority at all in respect of the 
tax-debt. It was contended, that «they could not, because in 
Tespect of debts due to the State, there was no priority in India 
now, nor Had. there been any such priority at any other time. 
In support of that extreme proposition, a broad reason was 
given and it was said that had there been any such priority, 
it would not have been necessary to provide in various Acts 
that various kinds of liabilities due to the State would be first 
charges on the debtor's property.’ A specific reference was made 
to the Public Demands Recovery Act and it was contended that 
the provisions of that Act were clear: proof that in respect of 
movable property of. the debtor, the State had no prior claim 
or right; further that income- tix having been madé realisable 
unde the Public Demands Recovery Act, thé State was limited to 
the provisions ofthatActand could not proceed under any 
supposed prerogative of priority which, in respect of Income 


БЫЧ 
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tax Fiada no longer ‘existed. Lastly it was faintly contended 
that even assuming that Crown debts enjoyed'a priority before 
the commencement of the Constitution, under the Constitution, 
such priority had not survived. 

I do not think that the extreme contention urged on behalf 
of the petitioners réquires any serious considerations. The 
broad reason given in its support could not bear a moment's 
scrutiny, because the right to preferential payment which 
Crown debts ёпјоу is a right only. against unsecured creditors 
aud therefore if precedence over secured creditors as well was 
to be achieved, a statutory declaration — .of first charge was 
necessary. It was also necessary, because even against. unsecured 
creditors, Crown claims could prevail over, private claims only if 
they met at the same point of time.. . Taken аѕ а question of 
fact, the question whether priority іп respect of Crown debts 
has or has not been a part of the law of India admits of only one 
answer. There was a fairly exhaustive . citation .of authority 
' before us from which it clearly appeared that the principle of 
the priority of Crown debts had been. accepted and given effect to 
by the Courts whenever it had been invoked and that instances 
without number could be found among the decisions of the 
Calcutta; Bombay, Madras, Allahabad, and Rangoon High 
Courts. I do not consider it necessary to burden this judgment 
by setting out those citations. Mr. Das Gupta who appeared 
for the petitioners relied on a single. decision of the Madras 
High Court in the case of Ramachandra v: Pitchaikanni (1) 
where also all that the learned , „Judges said that they could 
. hesitate to import into places outside the Presidency towns the 
doctrine of thé common law of England relating to Crown 
debts. But ‘jt was not necessary to decide , the matter in the 
case before them, inasmuch as even if the doctrine applied in the 
muffassil areas of India, the facts of the case’ excluded the 


priority of the Crown's claim. The decision therefore decided : 


nothing and even to the extent that ıt expressed , a doubt by 
means of an obiter dictum as to-the applicability of the doctrine 
of priority in the mufussil areas of India, it has since been 
dissented from in other decisions of the Madras „High Court, 
for example, in .Bell v.- The Municipal Commissioners for the 


City of Madras (2). *In my view, it is futile to contend that the 
(1) (883) ILR. у Mad. 484- M Я + 
(з) (1901) I LR.*s5 Mad, 457 (494). 
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law of India has never recognised the principle of the priority 
of Crown claims. ' ж | S = 


“The second attempt of the’ petitioners was to spell out of. 


the provisions of the Public Demands Recovery Act the mean- 


ing that no priority could be, claimed in respect of Income tax 


dies and ‘that, in any event, as to the event, as to the recovery 
of such dues the State was limited to the provisions of the Act. 
I confess I had some difficulty in comprehending what the 
learned Advocate for the petitioners meant.. He referred to. the 
recent decision of P.-B. Mukbarji, J, in the case of Murli 
Tahilram v. T. Asoomal & Co., (1) and contended that section 8 
of the Act would show that the State had been given only a 
limited priority in respect of public demands such as income-tax 
dues and that beyond such priority, which was limited to the 
realisation of the dues out of the immovable property of the 
debtor, there was no priority in the Act and there could be 
none ‘under any prerogative right. I confess I was, and still am, 
unable to follow the reasoning. It was said that the Act 
required the Certificate Officer to issue a notice under section 7 


_ after a certificate had been filed and that the only effect of such 


a notice as laid down in section 8, was that subsequent transfers 
of the debtor's immovable property situated in the district in 
which the certificate was filed would be void, if voluntarily 


+ 


made, against claims enforceable in execution of a certificate ‹ 


and that the amount due in respect of the certificate would be a 
first charge upon the immovable property of the certificate 
debtor, wherever situated, to which every other charge created 


: subsequently would’ be postponed. /That provision, it was said, 


had two implications. A notice under section 7 operated only 
on immovable property and the first charge created thereon, 
which was only another name priority, was «limited to such 
property and did not extend , to the movables of the debtor 


‘In respect of, the .movables of the debtor, therefore, the*section 


intended the State ' to be in the same position as other 
creditors. The ‘second implication of the section, it was said, 
was that apart from the statute-made priority, the Staie had no 
other, because if it had, the provision freezing the immovable 


property and creating a first charge thereon yould be redundant. 
Mavs s 14 4 Y Ы 3 
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In "hy view the first branch of the argument proceeds on a total 
misconception of what priority means. There is nothing like 
priqrity as between different kinds of property owned by the 
debtor: the priority contemplated "by the principle of the 
priority of Crown claims is a priority vis-a-vis and over claims 
of other creditors, though only unsecured creditors. I find it 
impossible, to see how, any indication `of any kind as to the 
existence or non-existence of the Crown's or of the State's right 
to priority can be found in the provisions of section 8 of the 
Public Demands Recovery Act. The first paragraph of the 
section virtually ereproduces section’ 64 of the Civil Procedure 
Code, except that it is limited to immovable property situated 
in the district where the certificate is , filed and the second 
paragraph adds a provision for the creation of a charge on all 
immovable property of the debtor, which certainly goes beyond 
the Code. I am unable to see how it can be said that such 
provision excludes the State’s right to priority as against other 


unsecured creditors, or how any provision regarding such, 


priority can be said to be implied in the section. The second 
branch of the petitioners’ argument on section 8 is even less 
tenable. It overlooks the fact that the Public Demands 
Recovery Act is not limited to the recovery of debts due to the 
State. The long definition, of ‘Public Demand,’ given in 
Schedule I of ‘the Act and containing as many as fourteen 
clauses, would show that debts due to local authorities, co- 
operative societies and in certain cases even private individuals 
are public demands and can be recovered through the certificate 
procedure. Debts' due to such authorities or individuals enjoy 
no priority at common law and therefore if the publication of a 
notice under section 7 was to be given the effect of making 
subsequent voluntary transfers of certain immovable properties 
void and creating a charge on all immovable properties of the 
debtor, a statutory provision in that behalf. was needed. The 
same consideration would answer a further argument advanced 
by the petitioners which was that if the State had a priority in 
common law, there could “not possibly be any question of 
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priority to be decided, as provided for in the proviso to rule 202. 


In the first place, debts other that public debts have no common 
law priority and therefore any claim of priority on any, other 


ground, if raised, would have to be determined.- Even in the- 


ё 
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+ e’ — case of debts due to the State the State would have to make out 
19rpi- before the custody:Court that. the. debtvis of that "chàracter,. 
; Bolden suphi? before'such.court could be expected to give. preferenceeto such 

Corporation а debt.'It has. also to: be . borne. in mind that the state, is 

` tend eps preferred^to a private creditor only when the rights of the 
& Ов. ,,,,:070' Meet at, one.and the same time and tHerefore whenever a 
Chakravaritipc.J. Claim of "priority'is.made by the: State, it will have to be proved: 
= 77, to. the "custody. Court that ~ this . requirement of .tbe «rule is 

| satisfied. . How. the Public. Demands. Recovery. Act, which is only 
a machinery Act for the realisation of debts of various kinds due 
to. various kinds of creditors, can have any bearing-on- the 
existence or otherwise of the’ State’s right of priority. in respect. 
of,debts due to it, I find it impossible to see. -` пе 


© 


Ta ges vs ИГРИ OT Я E . i 
`` The third argument which was, also. based upon the:Public 
Demands Recovery. Act is equally uritenable. It-was said that 
the effect,.of the Act: was -to-limit the State to its provisions as 
respects the recovery of public.demands and necessarily recovery . 
of;income-tax;and. the reason given.for the contention was that 
if, for what could previously have been done.under a. prerogative 
- right, a legislative provision was subsequently made,. the- prero- 
gative, right ‘could, no’ longer ‘survive. . Strong reliance for that 
Proposition: was- placed. on the. .well. known case of Attorney-: 
General v. D. Keyser’s Royal Hotel Limited (1). I am unable to 
see what. application the decision cited has in the present case 
and, how it can be.said that the. “whole. or any part of the 
prerogative right, previously enjoyed, had. now been codified in 
the. provisions-of the. Public Demands Recovery ‘Act. The case 
cited .dealt ,with_ thé, king’s power to acquire the property of a 
e subject in, times Ко emergency and ithe. question was whether a 
particular ‘acquisition, had been made. under: the Defence of: 
Realm ‘Consolidation. Act, 1914, in. which case “compensation 
` p would have to Бе. paid, or whether it had been majle in ` 
| * exercise of. the royal- prerogative, in which case the Crown would ` 
not be bound. to pay compensation. It:was held. by the House 
of Lords that if the whole. ground. of something which could be : 
done by, the prerogative was ."covéred by.a statute, it was-the 
statute which- would. rule - and-:upon a construction. of -the 
Defence ,of ‘the Realm Consolidation Act, 1924, it was held to 
a a EAE UNE E = Кт 
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cover «he whole ground of emergency acquisition `of -propetry 
in exercise of the prerogative right.’ The principle laid''down 
in the decision is well-settled, but I am entirely unable to find 
any analogy between the Defence of the Realm Consolidation 
Act of England and oup Public Demands Recovery.Act. The 


reason why a statute is held in an appropriate. case to have : 


replaced the prerogative right to the whole or-a part of its 
extent is А the Crown is an assenting party to a statute and 
where a statute does provide that the  Crówn.can only do а 
particular thing under and in accordance with ‘its provisions; 
the Crown is necessarily taken to have agreéd to a curtailment 
or abolition of its Prerogative power. But the statute must be 
such that its terms: do limit the Crown to "its provisions 
and thereby exclude the prerogative or hold і іп. suspension, 
‚ав in the case of temporary statute. I find it impossible to read 
thé Income-tax Act, and with it the Public Demands Recovery 
Act, as limiting the State to the provisions ‘of the latter-as 
respects recovery of Income-tax. If the "Crown's assent to а 
statute is the basis for thinking that the statute overrides the 
prerogative, it is necessary to see to what the Crown has 
assented. Section 230 (1) of the Indian: Companies Act is an 
instance where the Crown's priority as respects revenue and 
other debts due to it has been expressly limited by a statute, 
enacted with the assent of thé Crown. But section 46 (2) of 
the Income-tax' Act merely says that the Income-tax Officer may 
forward to the Collector a certificate, specifying the:amount. of 
arrears due from an assessee and the Collector shall thereupon 
proceed to recover the.amount specified: therein as if'it were-an 
arrear of land revenue. The section is: only” permissive. It 
does not limit the Income-tax Officer to the provision of the 
Public Demands Recovery Act nor, as I have already pointed 
dut, is the Public Demands Recovery Act Limited to the 
recovery of State debts. I cannot therefore -- agree ‘that’ the 
principles of D. ` Keysers Hotel's ‘case (1), invoked” by the 
petitioners have any application. “I cannot: see that either- the 
Income-tax Act or the Public Demarids Recovery Act takes over- 
and makes exclusive provision for the Crown's or the State's 
right to recover-Inéome-tax which could, previously be recovered 
in exercise of some prerogative ‘ right. : Indeed,- .as'I have: 


endeavoured to point; out, the Public- Deniands- Recovery Act? 
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208 
e 
Civil. only deals with the particular method of recovering, among 
Fa cem - E " ө, 
1955- ^ other dues, income-tax, if the Income-tax Officer be minted to 
à resort to section 46 (2) of the Income-tax Act, but et does not 
Builders Supply "E AA Е Ў А 
Corporation bear upon the priority attaching? to tax-claim dues which is 
Y quite independent of the method of their recovery. In my 
Union of India "P р е is 
% Ors. opinion, the third ground urged by the petitioners must also 
Chakravartti, C J fail. 
li . 


It was lastly contended, rather balf-heartedly, that what- 
ever might have been the position before the commencement of 
the present, Constitution of India, the principle of priority 
attaching to debts due to the State was no lenger a part of the 
law of India and had not been adopted as such by *he Constitu- 
tion. The only argument advanced in support of that 
contention was that Article 373 (1) of the Constitution was the 
only Article by which "all the law in force in the territory of i 
India immediately before the commencement of this Constitu- 
tion” had been kept alive, but the definition of “law in force”, 
as given in explanation 1 to the Article or the definition of 
“existing law” in Article 366 (10) did not include any such 
principle. It is true that neither of the definitions covers a 
doctrine or principle of law which is not an enactment by any 
authority, but it ought not to be overlooked that the definitions 
are not exhaustive. All that they say is that the expression 
“law in force” in one case and “existing law” in the other shall 
include certain matters. The main provision of Article 872 (1), 
however, draws in all the law in force in India immediately 
before the commencement of the Constitution and quite 
obviously it covers all the laws in force in fact. I have already 
shown that the ‘principle of priority of debts due to the State 
had been a part of the law uniformly current in India before 
the conimencement of the Constitution and I am therefore of- 
opinion that the language of Article 372 (1) must be construed 
as having brought it over to India under the Constitution. It 
can hardly be said that the Crown's prerogative was a right 
personal to the monarch who held the Crown and since the 
form of the present Government of India is not monarchical 
but republican, there cannot possibly be any prerogative right, 
, consistently with a Constitution which has an elected President 

4t its head. This argument may plausibly be advanced under | 
the provision contained in Article 372 (1) “that the law 
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previpusly in force shall continue to be so, subject -to other CN 
provisions of this Constitution, and it may be said that the | 1955 
other provfsions of the Constitution and indeéd; the whole Б den Suppl 
concept underlying it,- militates against a 'theory of the Corporation 
head of the State enjoying prerogative rights. Such an argu- Unon ads 
ment would, in my viéw, be fallacious, because although the 8 Ors. 
Crown’s prerogative in England might have been a personal right , Chakravariti, C J.- 
in ancient® theory and ‘may historically have arisen out of the 
‚ feudal character of the -State organisation, there can be no 
doubt that it has since ` come to be equated with the rights - 
enjoyed by the Government of the day as representing the 
State. The old explanation of the Crown’s priority, given in 
Coke on Littleton, is that it.attaches to certain debts, because 
they are debts due to flow into the public treasury. The 
, justification’ of the priority, therefore, is that the debts to which 
it attaches feed the public funds and the reason why they are 
preferred to debts owned to private individuals ‘is that the 
needs of the State are supreme and the necessity of keeping the 
State functioning is the first necessity of any organised society. 
This conception of the’ priority of State debts is equally vaild 
in the case of States which are republican in form, because they 
also required funds to maintain themselvts and to’ perform the 
high functions which are among the - responsibilities ‘of any 
State. I do not therefore think that the principle of the priority 
of State debts can be said to be repugnant to the provisions of 
our Constitution. The principle must therefore be held to 
have crossed over the dividing line between Crown-ruled and 
Republican India and become a part'of the law of the latter. 


On behalf of the Union of India, Mr. Meyer: contended ° 


that besides that Article 372 (1) imported into the present-day 
* India all the law prevjously in force in general terms, there was m 


a direct and specific provision in Article 294 by which ‘all the , 3. 
rights previously enjoyed by the Dominion of India, including 
the right of priority in regard to Crown debts, had developed upon 
the Indian Republic. As at present advised, I find myself unable 
to assent to that proposition. Article 294 appears to me to be 
addressed to quite a different matter. It undoubtedly deals 
with all the property ‘and assets previously vested im the Crown 
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for die: purposes of the Dominion of India and of the Provinces, 
.as also all rights, liablities and obligations of the Dominion 
and the Provinces existing before the Constitugion but the 
object of the Article appears to be: to provide for an adjustment 
of the properties, rights and liabilities as between the ‘Centre 
and thé Provinces сапа not to enactea provision for their ` 
continuance. It is true that the continuance is referred to 


‘primarily or directly concerned with the maintenance or 
4 
continuance of ‘the .pre-Constitution rights and liabilities. 


Hi 


This exhausts all the arguments ‘advanced on behalf of the 
parties.- In my view, there was ^no procedural error in the 
manner in which, the -question was raised before the learned 
Judge, nor was апу error committed by him in holding that the 
Union‘ of India's; claim to priority was to'be upheld. The debt 
to the Union of;India’s is a tax-debt. The earlier attachment 
by. the’ petitioners did not ,create any charge or right in their 
` Ғахоиг; пог had,any order for payment to them been made, as 
was. the fact in-the case before Р. B. Mukharji, J: before the 
attachment by: the Certificate - Officer. All the contentions 
mca on.behalf.of the petitioners must therefore. be negatived. 


I desire, however, to add that по question was raised 
before us as to the form.in which the order ought. to have been 
made. "The order made by the learned Judge is an order for 
payment to the Union of India. Whether or not ће should have ' 
limited himself to. determining the question of priority and 
holding the money for disposal in such manner as the Certi- 
ficate Officer might intimate, as required by rule 22 of the, 
' Rules framed under the Public, Demands Recovery Act, was not 
discussed: before us; nor were any ‘of the vexed questions raised 
as.to what the duties of „а custody Court. were when. it was 
merely a custody Court and when it was both such Court and 
the executing Court, or such Court and the attaching Court: 
nor were „уге. asked to consider. when, in the circumstances of. 
tbis.case, the money sent by. the Superintending. Engineer 
could be said to have been received and whether any crediting 
to the petitioners’ suit was required for corapleting reception, 


VoL. 96] "og HIGH GOURT !}. 


Na question was raised either on the eiie attachment of the 
money in the hands of the Superintending Engineer which 
appears & have been made i in 1951. 
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Builders Supply 
Corporation. 


Our decision must be regarded as limited t to the two points d Me India 


urged before us.  : | | Е 


For" (Ќе reasons given above, this Rule is discharged, but in 
the circumstances of the саѕе по order for costs is. made. 


8. б. Lahiri, — , 
I agrec. 
Rule discharged. > 

P.K.D- v 
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ORIGINAL CIVI. iu, p 
Before Mr. Justice Р. B. 3. Mukharji- io^ 
SM: PRITI REKHA MITRA 


v, ; 
7 
i 


NARAYAN CHANDRA DUTTA. *‹ 


Civil Procedure Code (Act V of 1908) Or. ar, rules 5 and 9a—High Court 
Original Side Rules, Chapter XXVI, rules 89 and go—Mortagagor when 
finally and irrevocably loses his equity of Ек 


Under Or. 21, т. gz read with Or. 34, r.'5, of the Code or Civil 
Procedure, the mortgagor is entitled to invoke his equity of 1edemptidp 
at any time before the Court makes an order en the sale and until 
the sale becomes absolute thereunder. . 


Jt isnot correct to say that. Or. 21, г. 93, of. ‘the Civil Procedure Code 
does not apply to sales held by ‘the- Керш of the ds m Side under 
a final mortgage decree for sale. + 


L Application in Res Original Side Suit No, 5052 of- 1951. 


Chakravartti, C. J 


ё 
‘gra * THE CALCUTTA LAW JOURNAL p [Vor.,96 
| Сый o ' Application by: ‘the “Defendant “mortgagor ., under..,O 
“1955 т. 5; of the Civil: Procedure Gode., ma Aapa as CTS en 
; TO IPE DWE apa ge оа н 
5ш. Priti Rekha Suit by the. ое against the mortgagor for: sale 'of 
e, Vern ndra the. ‘mortgaged property.:: = "utl d ux zu rs lae iio dass 
uS ра. ў The material facts will appear from the judgment: J 
ae S. Ghose,-and К. Banerjee for the Petitioner. 


‘S. K. Datt, and M. N. Mukherjee, for. the, Respondent. 
The -judgment of thet:court was: as followss.aNia n 


B „Р, B. Mukharji, J.:— This application; zaises azshgrt but 
T, 80. ад important ‘point of procedure and subsmnce. The point 
shortly is, when does a mortgagor finally and irrevocably lose 

his equity of Nun: ora - 


Before dealing with this point, I shall set out very.briefly 

| the facts. The’ present application is by the defendant- 

б “mortgagor. The respondents to this application are the 
mortgagee and the .purchasér. “Che‘< plaintiff filed this suit 

' against. him on е 1gth December, 1951 for a preliminary 

mortgage decree. for Rs. 14,521-5-6. The, preliminary mortgage 

decree was passed on the gist August, 1952 by my learned 

Р brother, J. P. Mitter;:J. ''Fhezprelimünaryimortgage decree was 

> ` a consent decree providing for payment in instalments. There 


= decree’ provided that in- such default the mortgagee-plaintiff 
мз, would be entitled-‘to, an. order for a final decree for sale of the 
а- [чә 7 mortgaged property. The mortgaged property is No. 8; Каш 
Kanta ‘Mistry Lane, Calcutta. The final decree for sale was 

° ' “passed on the 5th^ March, T954"as the ‘mortgagor’ Баа" ‘defaulted 
in his payments undér ‘the’ cófisent preliminary; ‘decree. ` There- 

K after sale reference proceeded, and on, the 14th_ May, 1955 the 
pl dproperty _ was sold. to respondent; Sakti. Rada Mitter bejng..the 
| highest bidder atthe auction ‘for, the sum? of'Rs: 29, 200//-. ^^» On 
а е кра June, 1955 the mortgagor's: ‘solicitor wroté "to- the 

' mortgagee's, solicitor stating that, his, client, would like to set 

" "aside. the. sale by deposit of the amount,in, Court: . ‘The. mort- 

*' gagee’s solicitor responded-on the 8th June; 1955; stating. ‘that 

'e Ше total amount due, both on account oF principal and in- 


terast aş well” as on account oF cost” ‘taxed aliq ‘untaxed, came . 


. was default in the payment ‘of instalments and the consent: 


- 


Vor. 96] Е ^ 2927. нүбн COURT 5 % 


ар, jo a Hoare ‘GE Rs! j264:1257p: " To that^figure tis : üdded an 
approximate cost of Е $,000/-. Thé total - "dues, therefore, 
on the mortgage would be Rs. 21,264-12-7p. The mortgagor- 
applicant’ how waits "^to pay in this’ ‘thonéy. “He is also pre- 

АЧИТ itl үт Я 
pared | "to pay 5 per céht of such money deposited. by-the pur 
chaser to be ‘paid ag  &óih pétisatión to him. -The- applicant now 


213 


&ivil 
1955- 
чм? 
Sm. Priti Rekha 
Mitra 


v. 
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wants *téliet ‘and tO save the tiortgaged " ‘property which is his. " Mukha ji, ]. 


s- 


ancestral e E elling house} ‘from passing oùt of -his hands. In 
short, ‘hissa БАН under Order: 34 Rule’ pua "ofthe Civil 
Pidcédiite hae: златан val BAG) npn 022, 
cbe P Ay 2% 
"ЭО Paris ob the réspondehts the plaintiff: mortgagee and 
the рибне і lig conteridéd that the sale has-been: confirmed 
by efflux óf time under'the' Riles of this Codrt id, therefore, 


. the ЖОГОР "has: ‘ost’ his equity of! rédemption completely 


and "ivevatibly, Зо” that’ Bé Carinot'now* put: in” the: ‘money and 
set aside thé'$dlé." Réliancé'i& placed, first; on "Rüle 89 of 
Chapter 3 XXVI of thé Original Side Rules. It is said that that 
Rule days dowi’ the “procedure ` ‘to discharge’ or vary a report 
thadé' by "Карват eft is arguéd that 14 days’ tithe is given 
to an ‘applicdne ‘to dicta or vary a’‘certificate or a report 
in réfereriée’ from ‘thé’ "date ‘of the ‘filing’ of such: report or 
certificate: " Kéférelice " Hlso^'is"màde td ?Rle' go -of the same 


| Chapter which’ provided. tat 'ufiless distharged ОЁ Varied in that 


matinét; «hé е ‘report’ i8 Conclusive evidence of the-facts found’ 


deve "Tli Kie ja оне" game ‘Chapter is irivoked to say 


that! the "edntificate ok the report’ ‘has becéme binding ' in this 
case and except on’ gróürid “i of’ fraud, "surprise or mistake or 
ah other special | ground as may be allowed by the Court, it 


‘cannot bé: reopened, Tn Türther' aid “óf the digumént. 'jéliance 


is plated "on" Rulé?sg ‘of Chapter XXVII 'of the’ Original Side 
Rules’ whith! prüvides" tati the ‘Registtar ` shall аз ‘soon as pos" 
siblé after tht! sále' prodeed to' Géftify “the résült and’ such report ( 
shall, ‘within-8' dam ‘after the sale‘be' filed’ and at the’ cost of the 
paity ‘having’ the cátriage "of " proceedings: "This ‘line of argu- 
ment’ i$ developed: by ‘invokitig "Rule" 30° gt ‘Chapter XXVII, 
which states ‘that a'ceWüficáteOf^a saléof Movable property 
shall not be liable to objection. but a certificate of the result of 


sdle of ‘iittiovablé PEE d or’ : сетте! "upon: any question 
of ‘title’ maybe BIS 


fo" like! айу “other cértificate or repoyte 


(i 


РА 
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Сун of. an. officér:. -The argument. , jis. advanced, further by reliance 
1956. on Rule. ar which; же pave: eb s D 
cd E Д n 
T iride ze э “Where т no application. is ‘made sto discharge or vary, ` 
N ob aq certificate of the,result.of a sale of immovable ‘property 
E anda t within’ the time allowed far applying to discharge or vary 


P. B.- Mukharji, J. 3 a certificate or réport of an officer, or where made, has 
TES UMS pen refused, such certificate, except as provided, in Rule 
зд and-Rule 56, shall be, deemed to be атн trom and 
” after the expiration of the term-aforesaid, or from, the 
date of such refusal;' ` 
"OU Itis;, therefore, said that the sale in this case having taken 
place ‘om,-the 14th--May,. 1955, the certificate of sale stands con- 
firmed- by. effluxion: of: time. .There is provision in Rule. 37 
of ‚Chapter XXVII. of the certificate being confirmed by an 
order. of-Court even before the expiration of the time allowed 
if a Е авн; оп Summons at his own expense. - 
ол „Much of this part of ne argument is, really beside the point. 
Here the objection is not to,the repgrt. or. the- certificate of 
the;sale. The objection is.not inherent in ‘the report or the 
certificate but extrinsic to.it. - The’ objection. is not that the 


sale-is bad- -or defective .or illegal or. tainted with any, irregu-- 


larity.. : The. applicant's ‹ contention is more fundamental He 
says. that true.a sale has, been duly-held but the law. gives, him 


н question . here. is, has. the sale been confirmed. Pw 


Y 


теу mecs iseni f 


~The fact that must- be stated бее at ‘this, stage i is i dut no 


- formal; confirmation, of -the sale, .has, yet, béen made by the- 
* Court, „ „h fact, the, purchaser. has, applied foreconfirmation of: 


bo sale... But, that, application is pending and has not been dis- 
Pu ! posed, of. because of . ће: present. application. Certiftcate · of 
- sale.is obtainable - under, ‘Rule: 45^ of Chapter. XXVII of the 


the. entire purchase одах which js lying in Court.. 


The. point, “for. “decision cannot be disposl of entirely on 
die. basis -o£ the. -Original Side Rules. without reference. to the. 


a--right to: „redeem . his mortgage which Ље,с̧ап still exercise . 
after sale but: „before . confirmation of the sale. The whole 


Original Side Rules... The purchaser in this case has pu in 


` | AM 


Vor. 96] ‚ыз MICH pu Кы 

relevant provisions of the Code: of Civil Procedure. Order 34 
Ruk. 5 ‘of the Code uses the words“ “ ‘Where on “өт before’ the 
day fixed Qr at any time béfore the confitiriation" f ‘a sale-made 
in Rursuance of a final decree " the defendant makes payment 
into ошт of’ the gums of ‘money specified ‘there, then cértain 
conseqt ences would «follow. That' apparently "ifiditates ' the. 
point o time ‘until which equity of’ redemption can be claimed 
by the gor. In other words, ‘that point of time on thé , 
basis of ti aco in, кше 5 of Order 3 34 ‘of the Civil Pro- 


` cedure C “ on ‘or béfore' the day h Хей” ‘or | “at any time 


before the patere of ‘sale: " The, question | now is, ‘what 
is the day’ fixed or what | is “the time for confirmation of the 
sale? On behalf "of the’ plaintiff. -mértgageé it is “said that’ ‘the 


- point of time is reached ‘as stated in the- Original. Side Rules 


of this Court; which I have discussed; ‘arid inthis сазе the salé 
has been confirmed by effhixion of tithe. | Rule’ 5 „Was ‘substi: 
tuted for old Rule 5 by the Transfer’ of "Property Amendment 
Supplementary Act XXIX which cáme' into, operation on the 
ist “April, 1930. Comparing the old Rule ‘with ithe new, it is 
clear that the words,“ or ‘at ‘any time | before. the. ‘confirmation 
of a sale” are new. “These words Were intended: 1o, recognise 
the principle that' a ‘dectee for" ‘sale ` is not sufficient to, extin; 
guish the equity of' tedémption until ‘the sale. is confirmed; 
Under the Civil Procedute' Code. a sale ‘of iminovable property 
in execution of a decree has to: Be, , confirmed under, Order. 21, 


; Rule `9 which provides ' that where. no application is made | 


r 


under'Rulé 89 or Rule 90, ‘or Кшє' 91, or where such application, 
is: made and ‘disallowed! ‘the, Court shall ‘make an order con- 
firming the sale, ahd thereupon the- sale ‘shall become absolute. 
That is a 'clear mandate upon thé Court.: Iti 18 “obligatory upon. 
the Court under that’ Provision to] паке, an order confirming 
thé sale when. eircumistánces ' require . “it "апа it is уроп, such. 
confirmation thàt ‘the’ sale’ becomes ‘ ‘ absolute.” "Having regard, 
to Order | 49 Rule 8 of the Civil Procedure Code „ neither. Order, 
34 Rule 5 nor Order 21 Rule 98 pf. the Ci il Procedure Code, 
is. excluded ‘from operati h їп the chartered, High. -Courts. 
Reading, therefore, ‘Order’ 31 Rule" En ‘with Order 34. Rule. 5, 
of the Civil Procedure Code, I am of the opinion that the 


mortgagor can invoke bis equity ‘of redemption at any time 


id ara Li: Dru і „е 
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Civil Бию the Court makes, an order confirming | ie ‘ale: Lind ndi 
19557 the, sale becomes ^ “absolute” 4 „thereunder; d 

А a m9» E v ` ° 

Qu "Mie а e Here., it may be. argued dar Order 21 rule 92 of, the, Cii 

das Ws " Procedure | "Gode does not apply to. sales. held by the, Registrar 

wey pata andra B the ‚ Original < ‘Side “under. a Final “Mortgage Decree, for Sale, 


| с rst because it is, not technically speaking. a sale of 
p. B. Mukharji, J. p dia ty 

pro perty ; “in execution of. a decree,” and: "secondly écause the 

T | Original Side Rules prescribe the entire scheme in puch ‘sales Р 
2 ünder | final mortgage decree. without enjoining an application 
for “confirmation, “of the | sale. Neither of these о. reasons 
áp pears t to. 'me to. ‚Бе sound. Final: decree. ler. sale ih a mort- 

roid, 


. gage, , guit. itself piescribes a. mode ot éxecution of. the mortgage 
decree jb directing die sale of the mortgaged property and its 


thie Bieffioa prescribed may. be hot. by „way - ‘of attachment as 
únder ordinary: decrees, and it. is also sale of. immovable , pro- 
Белу іп exécution ‘of ‘mortgage ' decree. ‘Even, technically 
speaking a sale ' under a final ‘decree for sale in a mortgage suit 

is 'à "sale of immovable property , in execution of a decree ” | 

is ag referred to in ‘Order 21 rules 89; 9o and gi, of the Code. of 
Cui Procedure. ^ That | ig the. answer to the first argument. 

.. Thé atiswer’ to the ‘second ' point is that the procedure pres. 
| cribed by the” Rulés on the Original Side Sales by the Registrar 
undéf' а. бла! decree ‘for sale in a mortgage suit is not incon- , 
sistant ‘with ‘Order 21 rule 92 of the Code. No rule -on the, 
Ori iginal Side actually conflicts: with Order 21 rule 92. On the 
contrary ‘Rule’ 45, of Chapter XXVII of the, Original Side Rules 
expiessly’ permits: thie purchaser to apply , to the Court, ‘for a 


sets certificate of ‘sale’ (йо longer a c rtificate of the result of sale. 

аў ‘in Rul € 30) ‘as evidérice of e It is, true that the word 

e V used if 'Rulé 45.15 " may" " and in that sense the rule is рег- 
adt missive and not ‘obligatory. but that is only to bring it, in line 


р NI With ‘and not ‘to override, Order 21 rule 92, of the, Code. .Be.. 
- sides ‘the ‘practice “ On "the Original: Side has been for, the pur- 
- chasér Y invatiably ” -ás put. by ‘McNair, J. in the case of 

Shyiiidingini v Y. Malilakshmni Oy which I shall presently quote, : 


n 


matt бе tts abbey 2° V өзу nd je 
e ,Q [1949] AIRS "Calc. 44. 


2 


Vor. 96] HIGH COURT 


to apply for confirmation of sale. The learned Judge in that 
case also observed dealing with sales by the Régistrar, “the 
Court has*held that the judgment-debtor after a sale who seeks 
"reli, after, a sale has been held, should so far as possible, 
observà the relevant provisions of: the Code.” 


On\behalf of the plaintiff-mortgagee and the purchaser 
reliance у been placed on certain decisions to which I shall 
make a bftef reference. In my judgment none of these deci- 
sions helps them and two are definitely agaainst them. One such 
decision is Shewnarain Saw v. Musammat Deolochan Kuer (1). 
It is a decision giten by Imam and Bennett, JJ. of the Patna 
High Court and relate to the right of contribution under sec- 
tion 82 of the Transfer of Property Act. Benet; J. at pages 
213-14 ОЁ that report observed: — m | 
І “Neither the right of total redemption nor the right 

of partial redemption conferred upon ‘the’ mortgagor by 

stction 60 of the Transfer of Property Act, 1882 survives 
the final decree for sale ; all that remains thereafter is the 
different right of total redemption: v Order 34 Rule’ 5 of 

the Civil Procedure Code.” © ` 
: This, І am afraid, does rfot help ‘the contention of the 
mortagagee ог the purchaser. It’ is not argued that - there is 
any right of redemption àpart from Order 34 Rule 5 of the 
Civil Procedure Code in the present case before me. -What is 
argued is the point of time at which the right of redemption 
conferred by Order 34 Rule 5 of the Civil Procedure Code can 
be exercised. ` On that point the Patna decision is no autho- 


rity. The question on this application is the determination of . 


"the day fixed” or the time for the “ confirmation of a sale." 
“In: other words, the short point is, when does a confirmation 
of sale within the meaning of Order 34 Rule 5 of the Civil 
Procedure Code takes place?’ In the view that I have taken, 
it cannot be by’ mere efflaxion ‘of time’ under the Rules of the 
Original Side of this Court. The other decision far from lielp- 
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ing the mortgagee or the purchaser is really against their con- - 


tention and in favour of the conclusion that I have ан, 


(1) [2048] ALR. Pat. 208, 5 еу 


m 
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È civil "That isa Calcutta ‘decision of. McNair, J. in Sm. Shyamahgini 
1955. Roy | Choudhurani v. Sm. „Mahalakshmi Rakshit (ly McNair, 
Sm. ‘Priti rid. Rekha.J ". Says: pest sae Pon xem 
Mitra is. НИ | 
Narayan, Санаа “I cannot accept the argument based on thf illeged 
Dutta: 


a ,absence of any provision in the Original Side Rules for 


b. B. ` Mukharji; Je. ‚ the confirmation of a sale. The, scheme of N ules has 


; been explained in reported judgments and Io not pro- 
2,14 Rose to analyse. that scheme again.’ 


У `The la Judge, ‘proceeds further Ф say: — 

| P Whether the, sale, has to be confirmed or not under 
г ‚ these, Rules, in practice the. purchaser. applies, so far as I 

` am aware, ‘invariably, for confirmation of the sale, and there 
4," is,before,me the application by the purchaser in this case 
. for confirmation of the sale. In previous decisions where 
| T , questions , have arisen, as to the necessity for strict com- 


„aa ,-Pliance,, with the provisions ‘of the Civil Procedure Code, 


d when ‘dealing, with , sales; by the Registrar, the Court has 


P ` held that the judgment-debtor who seeks relief after a sale ` 


has been held should, so far as possible, observe the rele- 

оп. „мапе provisions, of the Cede, and in my opinion, іп, this 
| ‘application, relevant provisions ‘both of the Code and of 
уз ‚ше ш Side Rules have been observed by the present 
" LEA NES 
à dn “that, case. McNair, js ordered relief ‘under Order 34 
Rule 5... Here also. this decision, ' therefore, is an authority that 
while the application for confirmation , by the purchaser is 
‘pending before me, relief under Order 34 Rule 5 can be given. 
The only other decision "referred to is Bhburam Katwar v. 
Upendra Nath Das (2). But that again is not a decision which 
‘says that ‘there can bea confirmation of sale within’ ‘the mean- 


МА 


.ing of, the, Civil Procedure Code by.effluxion of time alone. 


"Ont the contrary t the observations of M. C. Ghosh, J., the learned 

Judge who ‘delivered indent there, are. шы the contention 

"сау pòg] ALR. Саса e 
" (2) [1984] 38 СМУ. 924. 
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С: £ both the mortgageé and the а Та fact M. C. Ghosh, Сй 
J. at p. че of that report observes: — 
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Sm. Priti Rekha 
“ But so long as Rule 5 (Order 5 бй; Ше ас = Mita 


enit-debtor may apply at any time before the confirma- Niyan байды 
{фп of the sale even though he has by. his own action Dutta. . 
d Hast confirmation for many years.” m Mukharji, 7. 
Thre, is yet one more reason why I feel I cannot accept the 
contention that effluxion of time alone confirms:a sale within 
the méaning of Order 34 Rule 5 of the Civil Procedure Code 
in sales held by the «Registrar of this Court, on. the Original 

Side. Now the main basis of the argument on this point has 
' been that within the time specified by the Rules of the Original 


`- Side the certificates of sale is confirmed. But ány time specified 


by.the Rules of this Court is time which can be relaxed by the 
Court under Rule 46 of Chapter XXXVIII. Time fixed by the 
Rules of the Original Side Rules is not inviolate. "Therefore, 
such time whether it -is 14 days or 8 days after the certificate 

of salé, the Court can always extend with a view to enable a 
party so willing to apply for setting aside the certificate of 
sale. Were it necessary I would have. relaxed the time here. 
Therefore, it cannot be fixed or the, sale confirmed by mere 
‘efuxion of time alone without Court's further fiat. That 
appears to be-borns out by the further Rule, being Rule 93 of 
"Chapter XXVI, where even ‘after effluxion of time when a ' 
report is ordinarily binding, the matter is set down for further 
consideration finally before the Court. “That Rule 93 would 
seem to indicate, therefore, that the Court has seisin of the ^ 
. matter in the sense that it has to finally put its seal or make an — * 
offer confirming the sale quite independently of Order 21 Rul 


93 which, in my view, -also applies to-sales on the Original Sid { 


‚ For these reasons, , I hold that in a | mortgage suit for sale 
the equity of redemption in a mortgagor survives under Order 
$4 Rule 5 until the Court makes.an order confirming the sale 
under Order 21 Rule 92. It can be claimed by the mortgagor 
when an application by the purchaser himself is pending for 
confirmation of the sale. The equity of redemption in such 
cases is not extinguished by the final decree for sale nor by the 
actual sale aid but survives ш: the sale is confirmed and 
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. made еле: under Order 21 ‘Rule 93 of the Civil Procedtire 


Code‘ or Rule 45 of Chapter XXVII of the Original Side Rules 
by the issue of certificate of sale: ‘This conclusion is approyed: . 
by the general principle of law that there should be no сф on . 
the equity of redemption until the sale in ‘toncluded finafly by 





“ Court's-order of confirmation or what is.said by the sfle be- 


coming “absolute ” ‘under -Order 21 Rule 93 of N 


Procedure. Code. 


There will, dade be an order granting leave to the 


` petitioner to рау into Court to- the credit-of the suit the sum 


of Rs. 21,264-12-7p. as mentioned in Prayer (a) of the petition, 


.and the Registrar and the Accountant-General shall be at 
liberty to accept the same in terms of Prayer (b)-of the peti- -- 
боп. There will be also an order granting leave to the peti- 


tioner to pay to the Court 5 -per cent of the amount deposited 


`- by the purchaser for payment as compensation to him, and- 


the Registrar will be at liberty to accept the same in terms of 
Prayer (c) of the petition. I further order and direct that upon 
these- payments being made, the sale of the mortgaged premises 
on the 14th May, 1955.be- set aside and sasisfaction entered. in | 


- terms of Prayer (d) of the petition. ‘There will be incidental 
orders in respect of title deeds in terms of Prayer“ (e) of the’ - ^ 


petition. The applicant will pay the costs of this application 
to the plaintiff in terms of Prayer. (i) of the petition and will 
also pay the costs of this application to the purchaser. I certify 


_the Chamber Summons.to be a fit one for the employment of 


Counsel. 
P. C. Chatterjee: Solicitor for the Petitionet 
D: P. Nath, & P. Minick: Solicitor for thé Defendant 


R, M, Й А . Application granted, 
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И ax ` Before Мт: Justice Р. N. Mookerjee. 
E ` Dwijendra Kumar Ro & Ors.” 
Ae Tte 0. . "n Civil. 
? Monomohan De'& Оз. 7 : 1954 
` - . ~ А - —~ 
or specific performance “of ГЕР ИСТРЕ Relief Act, asa 6 
EX cs. 14 to 17—When i can a contract be кааш) enforced M roc 
: ay, 13. 
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In a suit for г spetifi performance, | the contract; which was sought to 
-be specifically enforced, was to šettle with plaintiff certain plots of land 
belonging to deféndants Nos. 1 to'4 at ar annual rental on receipt of a 
selami. "Defendart No.-5, officer of defendants Nos. 1 to 4. under 
_ authority from deferidants- Nos.-.1 to 4, contracted to: grant settlement 
‘to plaintiff. - - Defendants Nos.-6 to у subsequently | ‘obtained a document 
~of lease from Defendants Nos. 1 to 4 in respect of the self same plots. 
„The courts below concurrently found that Defendant No. 2 was 

minor ori the date: of the contract ^ On consideration of the circumstances 
~-"the courts below also concurrently found that defendant.No, 5, whose 

authority, in so far as minor Defendant No. 3 was concerned, emanated 
from defendant No. s's brother, Defendant No. 1, did not acquire légal 

uud. to bind (Defendant No. E E i 

-The only point’ which arose for determination upon the above- 
mentioned concurrent findingé of the courts- below is: whether the 

‚ plaintiff is in law-entitled to any decree for specific performance. Defen- 

dant No. 2 being.minor on the relevant date and Defendant No. 5 not 

having authority ` to entet into a "valid contract on behalf of' Defendant ` 
, No. 2, the contract was incapable;of being enforced against Defendant 

No. a. The contract, therefore, cannot be specially- enforced in entirety. 
'—. The question is whether it can be specifically enforced i in part i.e. DAS 

.only giri ase “Nos... 1, 8 and 4 И 


= 


E ® = ipd E e 
The law of рана ‘enforedment of contract is to be found in -sectio 


7 14 to 17 of the , Specific Relief Act. The general rule is, as provided i 
* section 17, that ‘a ‘contract must be specifically enforced as a whole. Т і 
z -exceptions tọ this- general rule are to be found: in sections -14 to 16. e 
? matter for enquiry thus is whether the plaintiff has succeeded in.maki 
óut a сазе under any of дее three sections. 


* Appeal from Appellate. Decree, No: 55 ОЁ. 1950 against the” decree 
, of Bri S. C. Mukherjee, Sub-Judge, “Burdwan in ТА. No. 177 of 1948 
dated the goth August,-1949, affirming .the decree of Sri 5. 8. Kar, 
Additional. Миті, Burdwan; dated" the Е June, -1949- f - 
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In view of the decisions in -Nakuleswar aei e another v. 


Baidyanath Banerjee (3) it-is difficult to apply. section 16 to- such a case, — 
- since the contract is not. divisible | in the sense that its enforceable æft 


-  -Dwijendra " Kumarunenforceable parts stood on punte and independent footings within 


Roy 


the meaning. of the section. 
Section’ 14 is not also “applicable, since the. Section requires that fe 


 Monombiian De. unenforceable part should bear only a_small proportion to the who in 


at 


é 


value which- obviously refers to or connotes negligible or insignifi “or 
immaterial ' deficiency, implying substantial compliance . with the f'whole 


. contract. = 


There thus ‘remains section , 15 only, , which has. often” applied 
to cases like the present'and specific performance of the спѓогс е part 


of the contract has been decreed if “the plaintiff relinquishes all claim ` 
to further performance and all;right to compensation either for the. 


deficiency or for the loss or. r. damage sustained: by him through the default 
of the defendant." ` К 

Upon- the' above teascnings it was held. that the ‚ plaintif was entitled 
‚ to a decree for “specific”: ;performance in regard to three-fourths share’ of 


_ the adult defendants Nos. 1,8 and 4 without any-abatement in the selami 
` and rent бараа in respect of the sixteen | annas ‘share. 


M | a 


Case: d on the point discussed and relevant ‘decisions examined and 


- reviewed. > Ro Ux Pd 


Д Appeal by the Defendeit. LU  VENGX ар dA 
Suit for - ‘specife performance üt contract to settle land. - 

, y - rus 
" Thé material, fact will appear. Pn thé Judgment. 


Ёла НЕ на Kumar for the- Appellants 


Bankim. . Ch. Dutt, Brotendra ‘Narayan Banerjee -and 
` Bhabaris Sankar Bagchi юч the коош PR быз 


a 


Thé [ша of the Court was as follows- — 


= AM P. N. -Mookor]eo, J::—A, short point requires considera- 


tion їп this second Appeal.. The point is not altogether: free 
from difficulty but it appears to be covered by certaiń decisions 
of this Court, to which reference will bẹ made in the course 


' of this judgment, and giving the måtter my best consideration, 


I- have myself reached the ‘same ‘conclusion as: ‘found favour. 
pong L.P.A. Nos. 8- & 9 of: Е 1952, decided by Dis e Seh, JJ. (unre. 


Leute s e РВЕ 2 6 
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with the а Габра оп those previous occasions and, as . Gil: 


that £onclusion favours the i dae ровар сш appeal 1955. 

must eventually fail., _ 7 | А Dvijend an Kumar 
$ К Rd ЖУ. ЖБ. Ж be - Roy 

e appeal arises out' of a suit for specific performance of 

Tact to settle’ the suit lands а а rental of Rs. 70/- 

on receipt of a selami of Rs..yoo/-. The suit lands P. №.  Mookerjee, 
belonged ip Defendants Nos. 1 to 4. On 28th Ashar, 1354 B.S. | 

.Defendant уб, 5 Nibaran Chakrabarty. who- was an officer of 

Defendants Nos. 1 to 4, under due authority from them, accep- 

ted the plaintiffs’ offer to take settlement of the suit, lands on 

the above terms and received from him a sum of Rs. 100/- to- 

words the selami. This was followed by payment of the balance 

selami of Rs. 600/- on grd- Sraban following, when a further 

‘sum of Rs. 40/- was also paid by the plaintiff to Nibaran to- 

‘wards costs of the necessary document of lease. This’ docu- 

ment was to be ла оп 25th Bhadra 1354 B.S. but the 

defendants “Nos. 43 фо. refused to register it on the plea that 

defendants Nos. `6 and 7 were willing to take:the lease for a 

much. higher. consideration. The present suit was brought on 

20th Septémber, 1947, corresponding to early Aswin 1354 B.S. 

. Defendants Nos. 6 and 7 were subsequently impleaded on the - 

allegation that, during the pendency of tlie suit, they. had 

obtained a document of lease from defendants Nos. 1-4 in respect 

‘Of the, disputed property with full knowledge of the said 

defendant's contract to' settle the same pith the pinus 






Monomohan De. 


"The suit was contested by Defendants Nos. 14 апа Defen- . 
dants Nos. 6 and 7 and their principal defence - was. that there 
„was no contract with the plaintiff, as alleged -in the plaint, that 
Defendant No. p Nibaran had no authority.to. enter into any 
such contract, that the story of payment or payments, narrated 
-in the plaint, was false, that Defendent No. 3 was a minor ^ 
and no spécific performance. would lie against him, the alleged dons 
contract not being binding ' upon him, and on that ground the : 
entire suit would fail as the alleged . contract could not be 
specifically: enforced in part and-that Defendants Nos..6 and 7 
were bonafide transferees for valuablé* consideration · without. 


notice and were. entitled to protection a as such. 
Е . а = 
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JE | өм. es E “+ The. courts below have: одет: over ruled “the major y 


з. 7 - defences tó -the suit but, having found -that Defendant, Bos: 
ж ~ was a minor and the plaintiff's ‘contract was. not binding upon ` 


; mises Калып the said minor Defendant No. з, they have refsed specific 


Г) ormance in réspect..of.his.one fourth: share:.aggf-have _ 
Monoinohán De. granted: the plaintif. a` decree- for -spegjfic performan : 
P.- N. Mookerjee; contráct-of. lease-in respect öf thiee-fourths: of the sui property - 

vhs, .at the fall stipulated iental of Rs. то]; per ann Гапа: with- ` 
"out апу ‘abatement eithér in respect of rent“or in 

“selami money. ` This they Bavé apparently done 

T „part or the ‘proviso -of Sec. 15 of the Specific -F Relief Act.. + 







MC X Жоо -Upon the- concurrent.” “findings оѓ fact.of the two. ES | 


Мы 


~ below, the only point - -that arises for consideration ` is,- whether, -' 


ae, ERG А ..in the. évents* which have ‘happened, - the “plaintiff” is ‘in law 


-entitled ` to any- ‘decree for specific ‘performance. "The appel- Е 
S aF “Jants argue that, in View of the fact- that- Defendant- No. з was 
^... . á,minor аё the-relevant time 'and the contract, so fár as he is .- 

i conéerned, . bas been Һе to be not binding and not “enforce- 
at able i in law, ‘specific’ performance of-the contract as against the ` 
ем .remairing- contracting. Defendants: Nose 1; g-and 4 cannot; Бе. 
ecco. decreed. - -For this argument , reliance:has: been ‘placed iri parti- ~ 
c MEM - “cular” upon the Privy.. Council.casé of- Graham- v. “Krishna ` 
(2o 0. Chandra.Dey (i), and the: decision-of the, Letters Patent. ‘Bench | 
`1 7v Nakuleswar Chatterjee: and Bisweswar "IChatterjée - Ve Baidya- i 
nath. Banerjee '(2).' 1 am, however, unable to accept t this argu- 
ment .and.I shall presently indicate my reasons for this view. | 
_ Defendent No. 2 was certainly a minor at the date of the 
contract: in suit and "Nibaran's. authority, so far as he i$ con- 
cerned,. to settle the: suit lands with the plaintiff i must be held 
so R8 to- have’: ‘emanated ` from his “Defendant” No. 2’ ’s) guardian `, 
" 1 ."brother Defendant. No. 1.7 The Courts below have considered 
| the circumstances and- they: have held that this authority. would 
P nót bind Defendant No: 3. and the contract, :$0: far as. he is^ 
concerned; cannot be. enforced. ' This is now the: accepted posi- 
7^ tion and the rights, of: the parties ; yul havé to be ascertained. on 

a this footitig. e: А 
T me 3 ^ Jt is clear from whee i have dated: above: ‘that the süit, 
? K 25: E "contract ` -cannot ‘be enforced as a whole. and the question. is- 


sgh a a G 5E ТА. 90. ) 
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whether it can be ЕЕЕ? énforced, in part, that, is, with 
regard to еһе ‘shares of the- adult -contracting | Defendants 
aN L3 and 4 UP 






- The relevant làw ôi partial бана i is to be found in 
Sections 1X to. 17 of the Specific Relief Act. Sec. 17 of.the Act 
provides 1 “ the- court shall not direct the- specific perfor- 
mance of afpart-of а contract except in cases coming under one 

- or other of the three last preceding sections." The general 
rule thus is that: a- contract must be specifically enforced as a 
whole and the exceptions: to. this- -general rule are ќо Ье found 

- in Secs. 14 to:16 of the Act The: judicial Committee in 
Graham v. Krishna Chunder Dey (1) has authoritatively laid 

dówn that the four sections 14 to 17 of the Act taken together 

'."aré both “positive and negative in their form." and "they 

constitute a complete code within. the terms of which” relief 


225- 


Civil. 


1955. 


bred 
 Dwijend ra Kumar 
Roy 


` v. 
Monomohan De. 


' by way o£ specific performance of part of a contract will have- - 


to be brought. My present enquiry is thus, of a limited сКагас- 

ter, namely, whether the plaintiff has succeeded in making out 

a case under any of the said three sections 14 10-16. ' | 
Оп the [eu found, the suit contract was made in favour 


. of the plaintiff y. Defendants Nos. $ and 4 and. Defendant- 


No. 1, acting -on behalf of:himself and his minor brother 
Defendant No. 3;,. and -the contract,.so far as this Defendant 
No.: is concerned, is-unenforceable. in law. . In'the face of the 
decision in L.P.A. Nos. 8-and-g of 1953, cited by the Appellants, 
it is difficult to apply Sec. 16 to such a. case when, under almost 


‘similar circumstances, this Court (Das and:Sen JJ.) refused to. 


hold: that the disputed contract was divisible’ in: ше sense that 
its enforceable and -unenforceable-parts stood on .“ separate and 


independent ” footings within the meaning: of the section. I” 


must, therefore, leave ‘aside sec.. 16 and turn ‘to the other two 


- sections 14 “and 15. Of these, again, sec.-14 requires that the `- 


unenforceable part should bear only a. small proportion to the 
whole in value "which obviously refers to or- connotes negligi- 
ble or insignificant-or immaterial deficiency, implying substan- 
tial- compliance with *the whole contract." The, pfesent case 


(1) (1924) Lx-g] A. go. р S S. aay ES : | 


Р. N. Mookerjee, 
й J. 


CN 


2 р f _ | 
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“Givi. ів s certainly hot- one of иы! coinpliance,- as entend А 


in Sec. 14, and, accordingly, that section also Must ` be’ left 
out of account; I ám thus left with Sec. 1 5 which appli here 
medi Кшт, substantial corpliancé is not possible and 
part. of the. section! which is in the nature of a provi рос 
that in such а case the defaulting party may be ma 
P. N. ‚ Mookerjee,form so` ‘much. of his part of the contract as hè : 

provided that the plaintiff relinquishes all clai m further, 

performance, and all right to compensation either for the de- 

' ficiency, or-for the loss.or damage sustained by him through: the - 

default of the defendant.” ‘This section has often beeri applied ., 

. to! cases like . the present and specific performance of the en- 

. forceable. part of the contract has been: decreed’ if the plaintiff 
reliriquished bis.claim to the remainder as required by the , 

statutory. proviso, quoted. above. For instances, it is enough 

nac to refer to—Dinanath Sarma Kataki у..Соит Nath Sarma Kataki 

_ cE& ors. (1), Purna Chandra -Mukherjee & ors. v. ‘Gopendra 
v Krishna Kundu & ors. (2), Panchananda ‘Kundu & ors. v. Rajani : 

Ката Pal (3),Rai Promatha Nath Mittra & ors. v. Gostha.Behari 

Sen ё ors.. (4), Reference may also be made to Shama Charan 

Kotal v. Kúmed‘ Dasi (5), Srinath Bhattacharjee & ors.‘v. Jatindra 
Mohan Chatterjee (6), Mohendra Nath'Srimani v. Kailash Nath :* 

Dass & ors. (7); Nripendra Ch. Sarkar & ors. v.Ekhérali Joardar ` 

& ors. (8) and Baluswami. Aiyar v. Lakshmana Aiyar &.ors. (9) 

. which: appear to proceed: on.the same, principle and the correct- 

` | ness of the position has been accepted and applied in the Letters 

De Patent Appeals Nos. 8 & 9 of, 1952, particularly relied on: by- 

the appellants, where the.decision of the Privy Council Graham 

у: Krishna Ch. De (Yo).has been exhaustively reviewed, “examined 

| апа explained in Harendra Chandra Das d ors. v. Nanda Lal” 

| ) . d Roy (11) is even wider but, in view of-the fact that the plaintiff 

| : - is content to have the lesser. relief under sec. 15 (proviso), it, is 

` ^ 1.27. unnecessary to consider the applicability, of. that сазе to the, 

~ facts before us. І. would, ашы hold that the Plaintiff 


к » TN - А А 2s ' ч 
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Monomohan' De. 








(9, Пав ATR: са. ам. TR 
2) [192 I.R. Cal. 1930) 35 C. W.N. 40. 
s 36 C.W.N. PE) (8.0) 337:8. © бав) эв ie. ; 
` A 5 1917) 27 C.L.J. 611. (D pe 32 C.W.,N: 439. 
v 1935) 30, C.W.N. 263.. (8) (1929) 34 C.W.N. 5272, 
е 3 1921) LL.R. 44 Mad.-605 (F.B). 
(10) (1934) L.R. 52 LA. ‘go. (11) E 36 C.W.N.. 1008, 
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-, 

respondént is entitled to a decree for specific performance in Сүй 

regard tf three-fourths share of the adult contracting defend- 1955. 

ants Nos. 1, 3 and 4 without any abatement in the stipulated р 
Dwijendia Kumar 

selam and rent in respect of the sixteen annas share. That is Roy 


what the courts below have given him and the plaintiff has 
definitely accepted it and thus waived or relinquished all his 
claim іп fespect of the remaining one-fourths as required by 
the proviso in sec. 15. Even if the necessary relinquishment 
be not inferable from the above circumstance, the plaintifl- 
respondent is in no worse position, as his learnéd Counsel has 
categorically and* unequivocally stated before me that his client 
is prepared to relinquish his claim to further performance and 
compensation, as required by the proviso in Sec. 15. This is 
clearly sufficient, as relinquishment for purposes of the said 
section can be made at any stage of the litigation (vide The 
Kalyanpur Lime Works, Ltd, v. The State of Bihar and 
Dalmia Jain and Company Ltd., (1), approving Waryam Singh 
& ors. v. Gopi Chand & ors. (2) and as, in my opinion, there 
is nothing on the present record to justify with holding of 
specific performance, in the exercise of my discetion, I am 
bound to affirm the decisions of the two courts below. This 
appeal must, therefore. fail. 


v. 
Monomohan Dc 





P. N. Mookeryee, 


N 
I, accordingly, dismiss this appeal, but, having regard to 
the circumstances of this case, I direct the parties to bear their 
own costs in this court. 


Appeal dismissed. 


P.K.D 
d S EE aus Ж 
3) (1929) LL.R. 11 orc, 
. 5 isis 
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CIVIL RULE. : 
Before Mr. Justice P. М. Mookenjec. / 


Я : 
SRI ONKARMULL HAMIRWASIYA 
V. 
MESSRS. BIHAR STATE COOPERATIVE BANK LTD.* 


Contract for supplying Salt—Charges foi loading Salt into Railway 

Wagons, payable by which of the parties to the contract under the 

. terms of the contract—Meaning of the term ' Ratbway,’ as defined in 
the Indian Railways Act—‘ F.O.R.' and ‘ F.O.B.', distinction between 


Under a contract between the plaintiff petitioner and the defendant 
opposite party the petitioner supplied salt to the opposite party The salt 
was’ booked from the Salkia Railway Station. According to the Railwav 
Rules prevailing at Salkia the petitionei deposited the bags of salt at 
the Railway Platform wherefrom they were loaded into the Railway 
Wagons by the Railway authorities who charged Rs 1,644-2-8p for such 
loading. 


The instant dispute 1s with regaid to this amount. 


The petitioner claimed that under the contract between him and 
the opposite party, the opposite paity was lable to pay the amount The 
opposite party’s answer was that under the contract the loading charges 
were payable by the petitioner and the opposite paity was liable for 
freight etc. only after the goods had been loaded into the Railway Wagons. 
In view of certain clauses in the contact the Соп!» below proceeded on 
the analogy of F.O.B. Contract and held that the opposite party's 
lability for freight etc. arose only after the goods had been actually loaded. 


the petitioner that the analogy was misconcened and that the petitionci's 
liability ceased as soon as the salt bags weie deposited with the Railway 
g2t the platform yard from where under the relevant Railway Rules the 
salt bags weie carried to the Wagons by the Railway and that therefore 
the opposite party was liable for the loading charges. Relying upon the 
definition of ‘ Railway’ in the Indian Railways Act, the petitioner con- 
dended that the Railway Platform oi station is also part of Railway and 
the term ‘ F.O.R.' which means ‘ free on rail or tailway’ 1 sufficiently 
complied with by deposit of salt bags in the Railway yaid or platform. 
. e 


\ In the Civil Rule in the High Couit и was contended on behalf of 


е о * Civil Rule No. 1855 of 1955 against an order dated 11-3-5p passed 
by the Judges, Full Bench Court of Small Causes, Calcutta on an appli- 
cation arising out of suit No. 1738/54 of the Court of the Judge, иң 
Bench Court of Small Causes Calcutta and order dated 25-11-55. 


` 
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“The contentions put. forward on behalf of the petitioner- were not 
giyen effect to and ıt was held that whatever may be the ordinary mean- 
ing “of thé term ‘F O.R” and however false may be the analogy between 
' F.O.B.^ nd ' F.OR.' there can be no question that, under the terms 
of the particular contract between the parties, the petitioner undertook 
theSduty ‚оё loading the salt bags into Railway wagons and, therefore, 
the loadiug charges at the despatching station are payable by hin 


l. was held ‘that, the opposite purty admittedly not being a member 
Of the SMt Association, the rules or practite of that Association are not 
binding uyón him. 

Om AREE el 

Application for revision under Section 115 of the Code 
of Civil Procedure by the Plaintiff" ^^ 

The: material facts will appear. from the judgment. 

Charu Chandra Ganguly and Baidya Nath Sarkar for the 
Petitioner. ` anii 

B. Roy Chowdhury and Sudhansu Kumar Bose for the 
Opposite Party. : 

The judgment of the court. was as follows: — 


P. N. Mookerjee, J. i—Under a contract (Ext. 1), the’plain- - 


tiff petitioner supplied salt to the defendant opposite party. 
The disputed quantity of salt (39.460 bags) was booked from 
the Salkia, Railway -Station. According to the Railway Rules 
prevailing at Salkia, the plaintiff deposited the bags of salt at 
the Railway platform wherefrom they were loaded into the 
Railway wagons by the Railway authorities who charged 
Rs. 1,644-3-Bp. for such loading. The instant dispute is with 
regard to ‘this amount. - 

The plaintiff claimed that, under the relevant contract 
(Ext, 1), the defendant. "was liable to pay the above sum 
(Rs. 1,644-2-8p). The defendant's answer was that the load- 
dant was liable under the contract for freight etc. only _after- 
the goods had been loaded, in the Railway wagons. ° 


Both: the courts below ‘have given effect to the defence con- 
tention- ` The plaintiff has" now- come up ‘to тыз Court. 


oof od tae ee . IE - s - t >- ~ 
„ < Glanses.4 and 5 of the relevant contract (Ext. 1) run ES 
follows: on | 


ing charges were payable.by the plaintiff and that the defen-° 
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“We shall at our own costs and expenses deliver to you 
from time to time such quantities. of the salt as you may 
direct, packed in new substantial and suitable gunny bags 
made of reputed and recognised Mills, each such bag’ contain- 
ing 2 maunds net weight of salt (excluding the weight of Wag) 


q F.O.R. at (or) any or more of the following railway stations, 


namely, Shalimar, Howrah, Ramkristopur, Chitpur, or Salkia, 


Тел v AE as you may direct and at your costs and expenseg bpok the 


eaa qutt 


same Ex the said railway station or stations to su railway 
station or stations, as you may direct, with you as nsignor 
or consignee, and under such terms as you may direct and shall 
forthwith inform you about it to enable you to deal with the 
Insurance or Insurance Companies with which you may enter 
or might have entered into Transit Insurance Policy or poli 
cies regarding the goods so booked. 


5. The price of each bag of salt packed and loaded as 
contemplated in Clause 4 hereto including the price of new 
gunny bags shall be Rs. 6-6-0 ex Salkia." 


Та view of the above clauses, the courts below have pro- 
ceeded on the analogy of Е.О.В. contract aud they held 
that the defendant's liability for freight etc. arose only after 
the goods had been actually loaded in the wagons. 


Mr. Ganguly, appearing for the petitioner, has contended 
that the analogy is misconceived апа that the plaintiff's liabi- 
lity ceased as soon as the salt was deposited with the Railway 
at the platform yard from where, under the relevant Railway 
Rules, they were to be carried to the wagons by the Railway 
and that, for the carrying cbarges, the defendant would be 
liable. Mr. Ganguly has drawn my attention tb the definition 
yok the Railway (Vide Sec. 3(4) in the Indian Railways Act 
for the purpose of showing that Railway platform or*station 
is also part of Railway and therefore the term ' F.O.R.' which 
means ‘free on rail or railway’ would be sufficiently complied 
with by deposit of the salt in the Railway yard or platform. 
He has also contended that delivery Ex Salkia would mean 
delivery at the Salkia Railway Station or platform and, in 
support of his contention, he has further drawn my attention 
to the evidence of P.W. who is the- Secretary of the Calcutta 
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Salt Merchants Association Ltd. that; according to the prac 
tices of the Salt Association his (Mr. Ganguly's contention is 
correct. I do not think, however, that .P.W.s's deposition can 
assist Mr. “Ganguly in this case as the defendant admittedly is 
not à member of the above Association and is not bound by 
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its rules or practice., That evidence to my mind is not rele- Coop. Bank Lu. 
vant in this case which entirely depends upon the construction p x Mookerjee, 
J. 


of the particular contract (Ex. 1) between the parties. I find 
further that, in the said relevant contract (Ex. 1) clause 3 
occurs inethese terms: 


"You shall be responsible to Майне priorities of Railway 
wagon supplies And we shall load the wagons within the 
scheduled time or times that may be fixed by the railways and 
on our failure to do so we shall be responsible to you for all 
losses you may suffer on account of such failure." 


In my opinion, this clause 3 practically clinches the issue 
in the present case. Whatever be the ordinary meaning of 
the term F.O.R. however false-the analogy between F.O.B. and 
F.O.R. as contended for by Mr. Ganguly, there can be no 
question that, under the terms of the above clause $ of the 
contract (Ext. 1),—тагк particularly the words “ we shall load 
the wagons,"—the plaintiff undertook the duty of loading the 
salt in Railway wagons—and this notwithstanding the fact 
that, in clause 3, particular stress is laid on “timely loading,” 
—and, therefore, the loading charges at the despatching station, 
in view of the said terms and the two expressions " ex Salkia ” 
and "Ex the said Railway Station or Stations" in clauses 5 
and 4 respectively, would be payable by chim. The term 
“FOR.” would not really affect or alter this position. 


In the above view of the matter, I uphold the judgments 
of the ¢wo courts below and discharge this Rule. I do not,, 
however, make any order for costs in this Court, and, in the 
two courts below also,-the parties would bear their own costs. 


P.K.D. Н 
I 5) - Rule discharged. 
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Бу. ‚Мт. Justice Renupade ИА 


КАМАІ LAL SUR 
V., : 
PARAMNIDHI SADHUKHAN* - 
Calcutta Thika .Тепапсу Act of 1953. (West Bengal да^ YI of 1958), 
Secs. 5(1) and 9, Calcuuta Thika Tenancy Act of 1949 West Bengal 
Act II of 1949), Secs. 5(1) and 38, and Calcuita -Thika Тећапсу Ordi- 
nance of 1952 (West Bengal Ordinance XV’ of 1952), Sec. 5(2), considered 
—RARtsult following from , the consideration—A pplication for execution of 
decree passed . by, Civit: Court before . the Act of. 1958 came into opera- 
tion—Presented to Cnil Comt after” the Act of 1958 "came into 'opera- 
tion—Whether Cmil Court ıs to execute the decree or the Controller 
is to deal with the application: for execution. 


It was contended on behalf of the opiat that, the expression 
“ but subjtct to the provision of Sec. 28" which appeared jn Sec. 5(1) 
of the Galeu'ta Thika Tenancy Act of 1949 (West Bengal Act Il of 1949) 
having. been dcleted from Sec. 5(1) of the Сапина Thika “Tenancy Act of 
1953 (West Bengal Act VI of 1953), the Controller was given: jurisdiction 
by the Act of 1953 to deal’ with all “ejectment, -matters . even | including 
matters in which. decrees , ,have already been passed: by Civil Coumts, and 
Шаг, it, would, not be , necessary unger, the Act of ‚1958 . to take Steps. ‘for 
rescinding or vacating such decrees. 


The above contention on behalf of the appellant was, - however, nol 
given effect to and it was held that Sec. 5(1) of the Act of 1953 includes 
only ; original applications, filed before the , Thika , Controller ‘арӣ, the 
Section, does, not; cover .cases:in which decrees have, , already been passed by 
Civil „Courts. If the Calcutta "Thika "Tenancy Act. of 1953 be Tead along 
with the Calcutta Thika Tenancy Ordinance of i952 (West "Bengal Ordi- 
nance No. XV. Of 1953), which -preceded tlie Act, it would: -appear that 
if а "Thika tenant, against whom а decreé for ejectment had been passéd by: 
a Civil Court, failed to get it vacated or varied .by an,application undei - 
Sec. .5(2) of, the, Ordinance within three months, of the commencement of 
the “Ordinance, he lost ‘his right for ever and the. ‘Act of ' 1958 did noi make 
eany further provision for reopening ' such decree, but Sec. g “ofthe Act 
has: kept -applications under Sec, 5($) of the: Ordinance, alive even after 
' the, expiry. оѓ е. life of the. Ordinance: ~The, tenant. having taken, mo 


* Appeal from. Appellate Order No. 134 Of i954 against the-order of 

Sri J; C. Majumdar, District Judgé of Zillah 24-Parganas at Alipore, in 
Mis. Appeal No. 87 of 1954 dated the зд July 1954, affirming the Order 
of Sri J. M. Mukherjee, Additional Munsiff, ist Court, Sealdah, dated 
aud, February, 1954. А 


Vor. 96] ‘HIGH COURT 
е. y - 
step in this case for vácaung the decree by application under Sec: 5(2) 
of the Ordiftance of 1953, it is the Civil Court which is competent to 
execute the decree and the Controller has no jurisdiction to deal with the 
application for execution of the decrec. 
• 


Appeal by the tenant Judgment-debtor. Tv 

Second miscellaneous appeal arising out of an objection 
under Sec. 47 of Civil Procedure Code which was disallowed 
by.the Cóurts below. 


"The material, facts will appear from. the judgment. 

P. N. Mitra and Joy Gopal Ghose for the Appellant. 

A. C. Gupta, Manindra Nath Ghose and Anil K. Sen for 
the Respondents. 


The judgment of the. Court was as ; follows: — 

Renupada Mukherjee, J.:—This appeal as argued by Mr. 
Mitter on behalt of the judgment-debtor appellant involves a 
pure. question of law. Jt will be necessary to state only the 
following facts for appreciating how the question of law has 
arisen. 


' Decree-holder Paramnidhi Sadhukhan who is respondent 
in this appeal obtained a decree for ejectment against appellant 
Kanai Lal Sur from a portion of premises No. 38, R. G. Kai 
Road, Calcutta, on 16th March, 1948, in the Munsifs Addi- 
tional Court at Sealdah. There was quite a. multiplicity of 
proceedings between the parties after the passing of the 
decree including appeals, second appeals, application. and 
revisional cases until the decree holder presented an appli- 
cation for execution of the decree on 22nd Мау, 1953. The 
judgment debtor filed an objection under Section 47 of the 
Code of Civil Procedure to the execution of the decree on 
various grounds. The objection was disallowed by the execut- 
ing court and upon an appeal being preferred by the judgment 
debtor the lower appellate court dismissed the appeal It may 
only be mentioned that according to the finding of the lower 
appellate - court the judgmentdebtor is a thika tenant in 
respect of the disputed premises and this finding is not chal. 
lenged by the decree holder opposite party im this appeal. 

: Mr. Mitter submitted on behalf of the appellant-that he 
Was not = on any of eu grounds put forth on behalf of 
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his client ın the courts below but he contended that thder 
Sec. 5 ot the Calcutta Thika Tenancy Act of 1953 «Act VI of 
1953) which came into operation on 14th- March, 1953, that 
is, a little more than two months prior to the filing of the 
execution petition by the decrec-holder* it is the Controller 
and Controller only who has got jurisdiction to deal with the 
execution petition and not the Civil Court. 


The relevant portion of Sec. 5(9) of Act VI ol "1953 runs 
as lollows: — 

" Not withstanding anything contained in any other 
law for the time being in force, a landlord wishing to 
eject a thika tenant on one or more of tbe grounds 
specified in Sec. 3 shall apply in the prescribed manner 
to the Controller for an order in that behalf................ 


Mi. Mitter contended that’ it would not be necessary 
under Section 5(1) of Act VI cf 1953 to rescined бг vacate 
decrees already passed by Civil Courts .and the Controller 
would assume jurisdiction Чп all ejectment proceedings be- 
tween landlords and thika tenants, whether arising upon 
applications submitted before the Controller or on the basis 
of final decrees already passed by Civil Courts Mr. Mitter 
tried to support this contention of his by comparing the 
wordings of Section 5(1) of the Calcutta Thika Tenancy Act 
of 1953 with the wordings of Section 5(1) of the Calcutta 
Thika Tenancy Act of 1949. The relevant portion of Sec 
5(1) of the Calcutta Thika Tenancy Act of 1949 (West Bengal 
Act IT of 1949) runs as follows: — 

“Not withstanding anything contained in any other 
law for the time being in force'but subject to the provi- 
sions of Sec. 28, a landlord wishing to eject the thika 
tenant on one or more of the grounds specified in Sec. 3 
shall apply in the prescribed manner to the Controller for ` 
an order in that bebalÉ... ..... . .....” 

Section 28 of the Thika Tenancy Act of 1949 to which 
reference has been made in Section 5(1) of the Act deals with 
the question of rescinding or varying decrees already passed 
by Civil Courts. Mr. Mitter contended that Section 5(1) of 
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Ме Act.of. 1949 made an. express provision’ for: rescinding or 
varying decrees already: passed .by Civil Courts and the dele- 
P tion of ‘that provision' from the Act of 1953 gives. the. Controller 
+ jurisdiction to: deal with all -ejéctment matters including 
. matters in which" final decrees Deve ae been made by 
И "Civil Coury 
ieu Mr. бары appearing on behalf.of the decree holder res- 
pondent, contended, on :the other hand, that ‘ection 5/1) of 
, the Thika Tenancy .Act as. amended Ьу. Act VI: of 1953 deals 
‘only with -original ‘applications. fled. before ‘he. Thika Con- 
. troller; and’ final decrees -already passed bv Civil .Courts are 
altoge* her outside the scope of.this section. After. carefully 
considering the arguments adduced on -behalf of both parties 
. and after closely reading Section 5(1) of the Thika Tenancy 
. Act as aniended by Act УІ of 1953, I am unable to persuade 
“myself -to; accept the contention: put forth on behalf of the 
appellant. In my opinion, this.section includes only original 
applications filed before.the controller and it does not cover 
-cases in which final decrees have already. been passed by Civil 
Courts. "This would: be clear from the fact that in Sec. 5(1) 
of the Thika Tenancy Act as amended by Act VI of 1953 а 
landlord ' who wishes to eject a thika tenant is required to 
state one.or more of the grounds specified in Section 3 for 
eiectment .of the tenant. It is needless to. say that final 
decrees for ejectment ‘would contain no such’ grounds and to 
allow the Controller to reopen the decrees for thé purpose of 
‘ascertaining. whether the landlord had good grounds for eject- 
ment or not would Бе to allow him to sit in appeal over the 
- Judgment ‘of. Civil Courts. ‘The Legislature surely did not 
contemplate sifch a state of affairs. 


s tay f QE 25 e А . ` " 


A question may агіве іп | this connection whether Act VI 

of 1953 has or has not given any protection (о thika tenants 
"against whom final decrees for ejectment have already been 
passed. If the amending Act of 1953 be read along with the 
Ordinance, Which , ppreceded it, namely, the Calcutta Thika 
Tenancy Ordinance” of 1952 (West Bengal, Ordinance No. XV 
of 1952), then there would be no doubt that some limited 
: protection was given. Section 5(2) of the Ordinance of 1952 
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provides: for applications being made by thika tenants* for 
setting aside decrees for ejectment- already passed within three 
months /of ‘the commencement of the Ordinance. © Of course, 
such applications can only be made with . respect to a limited 
class of decrees specified in Section 5(2) "itself. Section 9 of 
the Calcutta Thika Tenancy Amendment Act of 1953 has * 
kept such applications alive after the expiry of the life of the 
ordinance of 1952. The result is that it a thika tenant against 
whom a final decree for ejectment was passed failed ‘to get it 
vacated or varied according to the provisions of Section 5(3) 
of the Ordinance of 1952, he lost. his righte forever and the 
amending Act of 1953 did not make any further provision 
for reopening such a final decree. 

In this connection Mr. Mitter drew my attention to a 
case reported in Madanlal Bhanaranka alias Bhaneranka vs. 
Radhaballav Poddar & Отѕ.(1) in support of his argument 
that a thika tenant is entitled to the benefit of the Amend- 
ment Act of 1953 even in cases where a suit for ejectment had 
been instituted against him be^ore the Act of 1949 came into 
existence but which was pending. When the Act came into 
force. 'This case has not, however, any application to the 
facts of the present case because here the final decree had 
already been passed before the Act of 1953 came into opera- 
tion and no steps had been taken by the tenant for vacating 


' the decree in accordance with the provisions of Section 5(2) of 


the Ordinance of 1953. In my judgment, it is the Civil 
Court which would now execute the decree and the conten- 
tion of Mr. Mitter that it is the Controller only who "would 
deal with the execution petition must fail. 

The only contention raised on behalf of the appellant 
having failed, the appeal is dismissed with costs to the res- 
pondent. The judgment debtor appellant must vacate the 
disputed premises before the end of Jaistha, 1362 B.S. failing 
which execution will proceed according to law. 

Leave to appeal under clause 15 of the Letters patent is 
asked' for and is refused. 


PXD ` | Appeal dismissed. 
** (1) (1953) 93 C.L;J. 52. 
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У ТНЕ INDUSTRIAL, ‘LAW. DIGEST 1953-54 by Khare & 
хн a ` Bhide, Publishers, №. М. "Tripathy Ltd., Bombay, Price Rs. 15/-. 
di .,. „The book is well got.up.; It is divided into two parts. 
-Part I consists ‘of the, decision of tthe Labour Appellate Tribunal 
of India. Part IT of the Judgments of the Supreme Court and . 
‘peated. the e High Courts. There is a Supplement in which the decisions 
bos Z for" the -period between September to December 1954 are noted. 


The Notes give references statute by statute, as also subject 
. wise. The book will be useful not only to practitioners of law 
but to Industrial Employers ‘and Employees. The only 
suggestion . we can make to the learned authors is to further 
condense the notes ^ — ^ m 


^ “yk ` 
` 


JURISPRUDENCE—by Dr. M. J. Sethna. Publishers 
Lakhmi Book Dept., Bombay, Price Rs. 10/-. Dr. Sethna sets eut 
in a short compass the Philosophical, Ethical and Sociological 
aspacts of Law and the sources thereof. The book also deals 
with Legislation, Custom, Precedents and the Administration of 
°‘ Justice by States, the constitution, and essentials and classi- 
fication of States being dealt with in a separate Chapter. The 
book exhibits the wide reading and bearing of the learned 

* author. In our opinion it will be a great help not only to the 
students of pu but also to our Legislators.’ 
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e, ` HAND-BOOK OF HINDU LAW by Mr. D. Manek, B.A. 
LL.B:,Eighih Edition; Publishers, №. M. Tripathy Ltd; Bombay, 
Price Rs. 8/12 /-. 2 
The Author himself says that great Legislative changes in 
the Hindu Law аге ‘іп: ће offing some of ‘the changes 
introduced as Bills are already the law of the land, and they 
will be supplied to the readers in the shape of supplements. 
As a matter of fact the various Acts relating to changes in the 
Hindu Law made by the Legislatures are given in the Аррепаж. 
There is a subject index and a table of cases. The book will 
be found useful by students! for whom it is mainly intended. 
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Mr. A. K. Sen, Barrister-at-Law, Proceeds to U. N. Conference 


We are pleased to learn that Mr. A. K. Sen, a distinguished member 
of Ње Caltutta Bar and one of our editors has been selected as a member of the 
Indian Delegation to U. N. Conference. By his ability, his legal erudition and 
bis advocacy Mr. Sen has already made for himself a reputation which for one 
so young in years has perhaps no precedence. Ніз reputation extends far 
beyond our Courts. He has appeared in matters of importance in the Supreme 
Court and in othér High-Courts at Patna, Cuttack and Nagpur. As Junior 
Standing Counsel Mr. Sen has served the State well. No happier choice we 
may say, could have been made. Mr. Sen by his wide experience, his wealth 
of knowledge and his versatile and acute mind represents and represents at its 
best, the legal profession of our country. We congratulate Mr. Sen and wish 
him a bon voyage. May success attend his labours. * 


"The Calcutta’ Law Journal 





. Vol 96. | _ Oanourra,. > 1 4м 





REVIEW Е 
. | The West Bengal Premises Rent Control Act by Sti Santosh 
, Kumar, Chakraborty (Publishers : A Mukherjee &. Co., Ltd 2 
College Square,) Price Rs. 3/- only. | 


A piece of legislation like. the -West Béngal Premises Rent 
Control Act that goes against the grain of well-settled principles 
ofthelaw oflandlord and tenaht is sure to be a source of conti- 
nued annoyance to the amdivalent legislators and of unexpected 


‘problems and puzzles to the peeved lawers and judges. .Before 


the legislators :сап make up their minds, the conflict of interests 
sought to *be reconciled must ‘after-the- pull of traditions and 
tendencies leave some scars on the legislation itself resulting in 
‘Hiatus and hesitation. Interpretation of such law by: the judges 
brought up amidst old traditions arid burdened with old concepts 
‘would equally reflect an inner conflict and wavering ‘betwéen the 


-landlords and the tenant’s interests which a full awate-ness of- the 


reality in social conditions forcing the charges -can only stabilise 
and resolve. Much harderis the task of the ‘commentator ‚ОЁ, 
‘such law who, as Sri Chakraborty has done, not only tries to 
“unfold the hesitancies and torpidity in "legislation; and administra- 
tion but also ventures to make definite süggestions tó tardy  segisla- 
tors whom-even thé thundering reprimands of exasperated judges 
do not easily rouse into activity. Inspite-of the ‘trenchant remarks 


tin some judgments of the High Court, none of the amending Acts 
" —Acts IX of 1953 and VI of 1954, - proceeded to grapple with the 


situation. Even “Calcutta? remains where‘it-was in 1950, while 
the inclusion of new areas under the Calcutta Municipal Act of 
1951 within Calcutta presented urgent problems regarding jurisdi- 
ction of the - Rent -Controller. Sri Chakraborty with his fruitful 
experience д8 Rent Controller and a judge has made some shrewd 


‘suggestions about amendments of ‘various sections including 


section 9, section 15, section 31, and in respect of necessary 


е 2 
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parties in ЖЫК S for PAETE E of rent under eik A. 

--A-salient feature-of «Sri -Charkraborty’s commentary ~ів:Һів. 

copious reference to unreported decisions. The Advocate General, 

West Bengal in his Introduction’ has pointed out that thé Author 

has made a careful selection of cases involving sincerities. The 

effect of the decisions. has been fully brought out by him and in ~ 

case of a piece of legislation that is.still tentative in nature its value 
cannot be gainsaid. He points out which why the wind blows at 
“every. step. "His comment on the*effect of ünreported "decisions 

on section 42-would ‘startle into thinking even the: most coniplac- 
ent reader of reported decisions. : 

i The author..candidly admits that. his book ^was- Lord of his 
-personal notes. about unreported decisions. .Аз a: -result . the 
.commentary.. during the- short .period:.of gestation :has not been 
rable to» shake*-off completely -the .unorthodoxy of.such personal 
notes. There is О. P. (P. 10). whichis not explained in the list.of 
abbreviations.: Reference -to the Hon’ble Court. and the Hon'ble 
Judges has not. followed. the.conventional abbreviations in’ such. 
.cases in. legal.cómmentaries. | 

The learned author. has.paired contrary Чаан of .the High 
Court effectively -on-several points.. Even a cursory. glance through 
the.notes. would leave .an impression that neither the legislature 
пог the.judicary have yet been. able to ^make up their .minds.on 
this".law.born .of an impact that has gone to.unsettle some well- 
ssettled-principles оё law of landlord and tenant. 

: (The. treatment. of section 9.is thorough andi. зан 
` Though: the book. was-published. in 1955.Januaty, . it appears that 

the-awthor’s. part of the work: was. completed. in September, 1954; 
.and so:there is no. reference £0. cases after that period,.and reported 
-decisions upto. August 1954. have been referred to. 

„ e Some members of the Bengal judiciary .have.given .us some 
-able . commentaries. on statute law and:we..may-rexpect from Sri” 

Chakraborty in.near future a.fuller treatise on me .law of. landlord 
zand tenant. 

„We agree with.the. Advocate. са that the Book will 
rprove: useful to the. members: ‘of thet Judiciary „and the» Bar, and 
we.expect that-the Legislature would take .careful.note® of the very 
valuable sugg@stions. Sri -Chakraborty:.has...made.r.in .glmost .. all 
important section.of the existing. "Act. 
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"REVIEW. ` 


The Indian, Land .Problém апа. Legislation, by Govindlal D. 
Patel, M.A- Ph. D., Chief Research Officer; Taxation Enquiry, Commission, 


published by N. M. Tripathi Ltd., Law Publishers Princess Street, pios 2, 
1954: Price Rs. 15/-. 


-- 


. The learned authors other publication, “Agrarian ‘Reforms :in 
Bombay", has made a deep i impression on all readers interested in the question 
of land reforms as a means for securing the best possible use of land from an 
economic point of view, and the success . thereof has: -encouraged the learned 
author to take up the question of further land-reforms in-a more developed 
form and with greater scientific details. It goes without saying that his present 
work too would be received wih equal warmth and acclamation. The book has 
been preluded with a foreword from the pen of Shri Morarjibhai Desai, the 
Chief Minister of the Bombay State, who has tried to justify the recent 
legislations on land reforms by saying that it is always a good state policy to 
focus attention to the question of cultivation of land than to its ownership. 
It will ever remain a moot point whether in the abstract and independently of 
the factor of ownership thereof. It may be a matter of transference of owner- 
ship from the individual to the State, but the question of ownership is always 
there. Apart from all these large controversial matters, and tufning our 
attention to the book under review itself, we find that it has been divided into 
two broad parts. The first part deals with the local land reform laws of 
Bombay and the second one deals with the question of land reforms as a whole. 
over the entire length and breadth of the country with special attention to 
some of the burning questions of the day, such as abolition of the Zamindary 
system, consolidation and fragmentation of holdings, Bhoodan Yagna and so on. 
The learned author seems to be a great optimistic philosopher and has collected 
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a бако mass of historical facts. and statistical results and i tried to. 
scientifically work upon them ‘and drawn ‘conclusions of а rosy- character, y 
posing always as a non-partisan. thinker. No doubt :.:2* learned author has 
attained a definite measure of success in tackling the “:oblem of land reforms 
with an eye on the possible requiréments of the difi: п State Governments, 
administrators, lawyers and students of economic, vut not withstanding all 
these, we are apt.to think that the great and bright prospect he has held out 
before his readers.may not ultimately materialise inasmuch as we do not feel 
fully convinced that he has taken into full account the failing points 
in natural and human course of events, or in human psychology, habits, traits 
of character, traditions, customs, thoughts and ideologies or the fluctuations in 
human possibilities and capacities or the variations in the political parties and 
their moyements or the conflicting social economic and historical forces and 
factors. Having always a vision іп a radiant future and pitching too much. 
faith in chimerical conceptions of things, and very often making calculations 
in the abstract. and taking little account of the pitfulls_ underneath and never 
suffering from. scepticism, the publication may be.acclaimed with considérable 
- enthusiasm. by our top-level administrators, but will not produce much ‘effect 
on the matter-of-fact and non-visionary section of - the people. .Any how, the 
-book is highly discursive’ and .promises well to. repay perusal and we, can safely 
recommend it to all interested in the ;subject. “The book:has been nicely printed 
and gen a decent get-up. | 


R.M. 





